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Current Topics. 

END oF A DIVORCE SHySTER.—The maxim de mortuis nil 
nist bonum certainly commends itself to our better nature ; 
but we do not know that we ought to follow it when 
writing the obituary of a divorce shyster. A year or two 
ago we had occasion to speak our mind about a fellow of this 
class operating in New York, named House, who regularly 
advertised his nefarious specialty inthe Herald, and who had 
the assurance to ask us to insert his advertisement in this 
journal. It now appears that his wife, not having the fear of 
God before her eyes, and entertaining views similar to his 
own in regard to the sanctity of the marriage tie, has pro- 
ceeded to divorce him—not by running off to Chicago and 
procuring the service of a writ on a bogus defendant and 
suborning a few cheap witnesses—but by a good square 
dose of powder and lead. She must have lived long enough 
with House to acquire his habit of sublime effrontery ; for it 
is said that she “ produces a will in which his entire estate is 
bequeathed to her, and applies for letters of administration. 
If this is allowed, she will have her husband’s money with 
which to defend herself in court, and if she is cleared, she can 
at once enter into possession and take life comfortably.” We 
are curious to know whether the courts of New York ad- 
journed out of respect for House’s memory, and whether the 
bar met and passed the usual stereotyped resolutions. In 
this connection, we notice that the leading Chicago divorce 
shyster, Goodrich, who was lately disbarred by the supreme 
court of that state, coutinués to advertize his trade in the 
papers, and, we presume, to ply it through the assistance of 
members of the bar. The dinner-eating bar association of 
that city would do itself honor by looking to it. 


LIABILITY OF STOCKHOLDERS OF BANK.—In Terry v. Tub- 


man, decided at the last term of the United States Supreme | 


Court, the plaintiff sought to recover the amount of notes held 
by him issued by a Georgia bank in which the defendant was a 
stockholder, and which had become insolvent. Theaction was 
brought under a provision in the charter of the bank render- 
ing the individual property of the stockholders liable for the 
ultimate redemption of the bills issued by the bank. The 
question was raised, for the defence, that it was necessary, 
before bringing suit, first to exhaust the assets of the bank 
by legal proceedings. The court held that this is not neces- 
sary, and that the case is not so much like of the guaranty of 


the “collection” of a debt, where the previous proceeding | 


against the principal debtor is implied, as it is like guaranty 
of “ payment,” where resort may be had at once to the guar- 
antor without a previous proceeding against the principal. 
Wadsworth v. Wadsworth, 11 Wend. 100; 17 Ib. 103; 2 Par- 
sons on Bills and N. p. 142, 3. A judgment and execution 
unsatisfied are evidence of insolvency, of inability to collect. 
They are, however, evidence only, and the fact may be estab- 
lished as well by other evidence, among other modes, by an 
assignment and continued suspension of business, or other 
notorious indications. Camden v. Doremis, 3 How. 533 ; 
Reynolds vy. Douglas, 12 Peters, 497; 2 Am. Leading Cases, 
134-6. The liability for the “ ultimate redemption” of the 
bills, if properly enforced, arises when the bank refuses or 
ceases to redeem, and is notoriously and continuously insol- 
vent, Kimber-v. Bank of Fulton, 49 Ga. 419, is a decision 
directly in point by the Supreme Court of the state of 
Georgia. 

The case of Pollard vy. Bailey, 20 Wall. 521, is an authority 








against the maintenance of a separate action by one creditor 
who seeks to obtain his entire debt to the possible exclusion 
of others similarly situated. The proper proceeding is in 
equity, where all the claims can be presented, all the liabili- 
ties of the stockholders ascertained and a just distribution 
made. 


PERSONAL LIABILITY OF TRUSTEES OF CHURCH,—In the 
case of Powers v. Briggs et al., 8 Chicago Leg. News, 372, suit 
was brought in the court below on a promissory note in the 
following form: 
$600. CuicaGco, May 17, 1870. 

One year after date, we, the trustees of the Seventh Presbyterian 
Church, promise to pay to the order of H. G. Powers, six hundred dol- 
lars, value received, with interest at six og cent. per annum. 

1. Briaes, 
Louts B. KeLiey, 
Joun CoRBETT, 
F. D. MarsHAt, 


Evidence was admitted on the trial over the objections of 
the plaintiff, showing that at the time the note was executed 
the defendants were trustees of the Seventh Presbyterian 
Church of Chicago, and that the notes were given for the dif- 
ference in value between church organs, which they had ex- 
changed. Judgment was given for the defendants. 

The Supreme Court of Illinois has reversed this judgment, 
holding that the defendants were liable as individuals on the 
note, and not as trustees. The authorities are not entirely 
harmonious. The general rule appears to be, when the names 
of the principal and agent both appear upen the instrument, it 
will be held to be the bill or note of him who signs it, unless 
it satisfactorily appears that he signed it in a mere ministerial 
character, intending to bind another. ‘ Unless,” said Lord 
Ellenborough, in Leadbetter v. Farrow, 5 U. & S. 45, “he 
says plainly, ‘I am the mere scribe,’ he will be bound.” The 
rule is thus stated by Shaw, C. J., in Bradlee v.-Boston Glass 
Co., 16 Pickering, 350: “ As the forms of words in which 
contracts may be made and executed are almost infinitely 
various, the test question is, whether the person signing pro- 
fesses and intends to bind himself, and adds the name of an- 
other to indicate the capacity or trust in which he acts, or the 
person for whose account the promise is to be made; or 
whether the words referring to the principal are intended to 
indicate that he does a ministerial act in giving authenticity 
to the act, promise and contract of another. Does the per- 
son signing apply the executing hand as the instrument of 
another, or the promising and engaging mind of a contract- 
ing party ?” See also Morrill v. Codding, 4 Allen, 403; Leach 
v. Blow, 8 Smedes & Marshall, 228; Chick v. Trevett, 20 
Maine, 462; Fogg v. Virgin, 19 Id. 252; Sturdivant v. Hull, 59 
Id. 172; Barker v. M. F. Ins. Co., 3 Wendell, 94; Hills v. Ban- 


A. 


Trustees. 


| nister, 8 Cowen, 31; Moss v. Livingston, 4 Comstock, 208; 


Dewitt et al. v. Waiton, 5 Selden, 571; Savage v. Rix e¢ al., 
9 New Hampshire, 263; Tucker Manufacturing Co. v. Fair- 
banks ef a/., 98 Mass. 103. Scholfield, J., in delivering the 
opinion of.the court, said: “ Although the words ‘the trus- 
tees of the Seventh Presbyterian Church’ appear in the body 
of the notes, and the word ‘trustees’ is appended to the de- 
fendants’ signatures, there are no words used implying an 
undertaking on the part of the corporation. The corporation 
is not assume: to be acting by or through the defendants, nor 
does it even appear the defendants’ act for or on behalf of 
the corporation. The language clearly indicates that the de- 
fendants were trustees when they signed the notes, but not 
that the corporation promised to pay them. Nor do we con- 





540 CENTRAL LAW JOURNAL. 


[Vol. 8, No. 34. 





sider the facts proved here, outside of what appears on the 


_ face of the papers, change the result. True, they show 


plaintiff knew the defendants were trustees, and the consid- 
eration of the notes was the church organ. But it does not 
follow from this that the plaintiff was given credit to the 
corporation, or that he knew that the defendants intended by 
the notes that he should do so; and there is no other evidence 
tending to show he gave credit to the corporation. It was 
not unreasonable that the defendants, having the charge and 
control of the finances of the corporation and being acquainted 
with its resources, would give their paper for property of the 
corporation, intending to protect themselves against loss, 
from its funds, and the notes themselves are the most satis- 
factory evidence that they did do so.” 


THe HiagHeR LEGAL Epucation.—We have received 
from the librarian of the Harvard Law School, circular an- 
nouncements for the coming year, and we refer to them to 
call attention to some important changes that are to be made 
in the conditions of-admission to the school of students for 
a degree, and in the course of instruction, as showing the 
gradual advancement of the standard of legal education at 
Harvard, and to some extent at all our better law schools. The 
conditions apply, of course, to students for a degree only. 
Any one can attend the school, for such period as he thinks 
fit, on payment of tuition fees. 

This year (1876-7) students for a degree will be admitted, as 
heretofore, without passing an examination or being graduates 
of any college. After this year (beginning with the year 
1877-8), they must be college graduates, or pass a satisfactory 
examination in Latin and Blackstone’s Commentaries. Pro- 
ficiency in French, or some language other than English, may 
be substituted for the Latin. The course of instruction is now 
two years. <A third year will be added to the course in 
1879-80 ; that is, students for a degree, entering this year, can 
complete the course in two years, but those entering next year 
(when the examination, or college diploma is required) have a 
three years’ course before them, and can not obtain a degree un- 
less they pass examination on subjects equivalent to the whole 
course. There is a certain amount of required studies, of 
course, but one of the great advantages of the third year seems 
to be that it very greatly increases the elective courses from 
which the student can take his choice. The necessity of devot- 
ing one’s self to some special branch of the law becomes more 
pressing every year; hence, the very great utility of a wide 
range of elective studies in alaw school. It is evident that 
the faculty of the Harvard Law School intend that a degree 
conferred by that school shall ‘‘ mean something.” Another 
commendable feature which we notice is that students of the 
law department are allowed free access to all the other de- 


* partmentf of the University, except the chemical laboratory. 


We do not wish to be understood as approving the system 
of teaching law introduced by Prof. Langdell, which we un- 
derstand to involve a wide and somewhat indiscriminate 
reading of cases—some of them overruled cases. The intro- 
duction of that system has excited great and bitter contro- 
versy, and appears to have been the chief instrument in fos- 
tering a rival, but very successful, institution, the Boston 
University School of Law. The strength of our impressions 
is that the reading of carefully selected judgments of the 
courts, could, in a course of legal study, profitably be made sub- 
sidiary to the attending of lectures and the study of approved 
text books; but we doubt the wisdom of relying upon case- 
reading to the extent to which, as we understand it, Prof. Lang- 
dell’s system goes. But what we do especially desire to com- 
mend—and we think every friend of legal education will 
join with usin this—is the resolution which the faculty have 
taken of extending the course of legal study to three years. 





We only wish it could have been made four years; for we 
think the course of instruction in a first class law school 
should not be shorter than that which is required in the Na- 
tional Military Academy. 

We add the following from the circular, which may be of 
interest to those who have a curiosity as to the cost of a full 
law library: “The law library is one of the most complete 
and extensive in America: and among libraries belonging to 
law schools it has no rival. In the department of civil and 
foreign law it is believed to stand at the head of all libraries 
in America. Within the last six years it has received very 
extensive and important additions, more than four thousand 
five hundred volumes having been added, and nearly twenty- 
five thousand dollars having been expended in the purchase 
of books and in binding, since September 1, 1870. The stu- 
dents also have the full and free use of the University library, 
containing one hundred and fifty-five thousand volumes.” 





Validity of Foreign Marriages. 

A case has recently been decided in the -Tribunal of the 
Seine, in France, which derives great interest, not only from 
the rank of the parties, but also from the legal principles in- 
volved. The Princess de Bauffremont obtained in the French 
courts, from her husband, a French nobleman, a divorce, 
termed in French law, separation de corps et de biens. This 
form of divorce, the only one permitted by French law, very 
closely resembles our divorce from bed and board. A fter- 
wards the princess proceeded to Germany, became natura!- 
ized as a subject of Germany, under the laws of the German 
Empire, and immediately thereafter, at Berlin, intermarried, 
with due form, according to the German law, with Prince 
George Bibesco, of Wallachia, who at the time resided at 
Paris. The marriage was also solemnized on the same day, 
after the forms of the Greek church, by the pope of that 
church residing in Dresden, The Prince de Bauffremont im- 
mediately brought an action against the princess in the civil 
Tribunal of the Seine, at Paris, to have the German natural- 
ization and the second marriage declared null and void. On 
the 10th of May last the court rendered a judgment in his 
favor. The court expressly declines to consider how far the 
acts complained of may be valid outside of France, but limits 
its decision to the question whether they were violations of 
French law, and to the effects, if any, which they produce on 
rights under that law. It reasons that the wife can not, with- 
vut her husband’s consent, do any act which involves her 
patrimony, and, a fortiori, can not change her nationality, 
This rule is intended to maintain the husband’s authority as 
head of the family, and therefore lasts as long as the marriage 
exists. The separation de corps et de biens relaxes, but does 
not sever the bond of marriage. It releases the wife from 
the duty of cohabitation, and therefore allows her to select 
for herself a domicile apart from her husband, but does not 
suffer her to change her nationality. She can not, therefore, 
without her husband’s consent, acquire a permanent domicile 
in a foreign country, without hope of return, since, by sec. 
17 of the French civil code, such an act of itself is a loss of 
French nationality. The German naturalization being void, 
it necessarily follows that the second marriage is so; since, 
as a French citizen, she is still the wife of the Prince de 
Bauffremont. The tribunal further rests its decision on the 
ground that the naturalization was not obtained: in good 
faith, with the intention of really becoming a German sub- 
ject, but was sought as a mere means of evading the French 
law; as evidence of which they refer to the fact that the 
princess, by her second marriage, had given up her German 
citizenship almost as soon as she had acquired it. Such a 
fraud upon the law, in a matter of status, affecting the public 
order, could not be valid, even with the husband’s consent. 
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The judgment, therefore, declares both naturalization and 
second marriage void, forbids the princess to bear the name 
of the Princess de Bibesco, condemns her to bear the costs of 
the action, and reserves to the Prince de Bauffremont his 
right to institute against her criminal and correctional pro- 
ceedings. 

This judgment has called forth several controversial papers 
by able professors of international law. M. Labbe, the pro- 
fessor of law in the University of Paris, defends it in the 
Journal du Droit International Prive, Vol. 2, pp. 409-421. 
Herr Von Holtzendorff, professor of law in the University of 
Munich, has published in the same journal, Vol. 3, pp. 5-15, 
an article dissenting from it ; and Professor Bluntschli, of the 
University of Heidelberg, has written on the same side in the 
Revue Pratique de Droit Francais. M. de Folleville, a pro- 
fessor of law at Douai, has also published a dissenting article 
in the Revue du Notarial. 

The subject has been brought to our attention by the able 
articles of Professors v. Holtzendorff and Bluntschli, the 
receipt of which we beg to acknowledge; and also by an able 
article by Dr. Hammond of the University of lowa, which 
will appear in the October number of the Southern Law 
Review. The summary of the case above given we take the 
liberty of condensing from Dr. Hammond’s more elaborate 
and interesting statement of it. Dr. Hammond examines 
carefully the provisions of the French and German code, 
and then the general principles of international law which 
bear upon the question; and, after giving a summary of the 
views of the distinguished German publicists already named, 
he finds no difficulty in concurring with them. The question 
does not appear to be by any means free from difficulties ; but 
American lawyers will generally, we apprehend, take the 
German view of it. 





Abducting a Judge. 

About a year ago the President of the United States re- 
moved two of the judges of the territory of Colorado, and 
appointed two others in their stead. At the time this act 
was committed we pointed out the fact that it was done in 
flagrant violation of the organic law of that territory, which 
provides that the judges shall hold their offices for four years, 
but that all other officers shall hold their offices during the 
pleasure of the President. It was not to be expected that a 
high-minded or honorable man would accept a judicial ap- 
pointment made in violation of an express act of Congress, 
or that such aman would consent, unless driven to it by stress 
of starvation, to hold such an office subject to the pleasure of 
aman who does not scruple to perform unlawful acts directly 
calculated to break down the independence of the territorial 
judiciary. It was a disgrace to the American bar that law- 
yers could be found who would accept a judicial office subject 
to such a precarious and degrading tenure. But such lawyers 
were found, and one of them was A. W. Stone, Esquire, a 
resident of the territory of Colorado. Facts subsequently 
came to light which brought candid men of both parties to 
the conclusion that the unlawful appointment of this man to 
the bench was procured for the purpose of influencing cer- 
tain mining litigation, then pending, in which a senator of 
the United States who was a political friend of the President, 
and another person who was connected with the President by 
certain family ties, were interested. His conduct, as detailed 
tous by members of the Colorado bar, and as represented in 
the public prints, was, in its effects upon private rights, as 
high-handed as that of Durel! in Louisiana or Busteed in 
Alabama. 

Nothing is truer than that in our country a popular belief 
in the integrity 6f the judiciary is the last mainstay of pub- 
lic order. We are not surprised, then, that a judge who 





holds his office by virtue of a usurpation, and whose conduct 
has justified the popular belief as to the motives which in- 
duced his appointment, should find himself in a measure un- 
supported by the respect of the people for his office or for his 
person. It is, therefore, with pain, though not entirely with 
surprise, that we chronicle a fact disgraceful to our rudest 
civilization, but the causes of which spring in a measure, we 
are persuaded, from the circumstances which we have already 
pointed out. On the 15th instant, Judge Stone was forcibly 
abducted from a railway train while on his way to Boulder 
to hold court, by a party of some twenty-five masked and 
armed men, and carried off to the mountains. It seems that 
Judge Stone had appointed D. H. Moffat, Jr., receiver of the 
Colorado Central Railroad, thus taking the road out of the 
hands of what is known as “ the Colorado management.” He 
was on his way to Boulder to open court and qualify the re- 
ceiver. The term of court expired that night at midnight 
by operation of law. The object of the mob was to detain 
the judge in custody long enough to prevent the court from 
being held, and so to stave the matter off until another term, 
As soon as the mob had held the judge in custody long enough 
to accomplish, as they supposed, their purpose, they released 
him. Meanwhile another judge had held court and qualified 
the receiver. 

Many years ago, a Boston express company adopted the pol- 
icy of offering large rewards for the arrest and conviction of 
thieves and robbers who had plundered the property in their 
custody. Itis perhaps characteristic that a Boston firm of 
brokers immediately offered a reward of $5000 for the arrest 
and conviction of the abductors of Judge Stone. Did they 
consider him in some sense their property ? 

We join heartily with the people of Colorado in condemn- 
ing this outrage. Judge Stone is at least a de facto judge, 
and, if the voluntary submission of his predecessor to unlaw- 
ful removal can be construed as a resignation, he is a judge 
de jure. Whether he is the one or the other, his authority 
must be respected as long as he holds the office. But while 
condemning the mob, we must not fail to condemn the prac- 
tice of the President of the United States of setting up and 
knocking down judges in the territories as though they were 
ten-pins, in direct violation of law; nor the conduct of a 
lawyer who will participate in the degradation of the judicial 
oftice, by holding it under such circumstances. 


Fixtures. 

The Western Jurist for August contains the commencement 
of what appears to be a useful article on this subject, (al- 
though apparently worked over from a brief.) by E. L. Bur- 
ton, Esq.. From it, it appears that the Supreme Court of 
Ohio, in Teaff v. Hewitt. 1 Ohio St. 511, after an elaborate 
examination of the subject, reached the conclusion that “ the 
united application of the following requisites will be found 
the safest criterion of a fixture: 1. Actual annexation to the 
realty, or something appurtenant thereto; 2. Appropriation 
to the use or purpose of that part of the realty with which 
it is connected ; 3. The intention of the party making the 
annexation, to make the article a permanent accession to the 
freehold ; this intention being inferred from the nature of 
the article affixed, the relation and situation of the parts 
making the annexation, the structure and mode of annexa- 
tion and the purpose or use for which the annexation has 
been made.” 

It appears that the following things have been considered 
personal property, and not fixtures: The machinery of a cot- 
ton factory, consisting partly of implements, in no way at- 
tached to the building, and partly of spinning frames stand- 
ing upon the floor, and kept in their places by cleats about 





their feet nailed to the floor, and partly of other machinery 
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fastened by wood screws passing into the floor, all of which 
could be removed without injury to the building or machin- 
ery. Swift v. Thompson, 9 Conn. 63. Carding machines in 
a woolen factory not nailed to the floor, nor in any manner 
attached to the building, except by the leather band which 
passes over the wheel or pully to give motion to the 
machines, which band could be slipped off by hand, and 
was taken off and the machines removed from time to 
time, when repaired. Each of these machines was so heavy 
as to require four men to move it on the floor, and too 
large to be taken out at the door, but so constructed that it 
could be taken to pieces. Gale v. Ward, 14 Mass. 352. Frames 
in a factory for spinning flax and tow, though fastened by 
upright pieces extending to the upper floor and cleats nailed 
to the floor around the feet. Cresson v. Stout, 17 Johns. 116. 
Machinery in a woolen factory affixed to the building in the 
usual manner with nails, screws and cleats. Sturgis v. War- 
ren, 11 Vt. 433. The removable parts of the machinery of a 
woolen mill, consisting of two double carding machines, a 
picking machine, shearing machine, spinning machine, looms, 
etc. Walker v. Sherman, 20 Wend. 636. A carding machine 
situated in a building erected for the purpose of carrying on 
the carding business, standing on the floor, but not fastened 
to the building. Taffe v. Warwick, 3 Blackford, 111. Articles 
of machinery in a cotton mill, fastened to the building only 
by belts, by which the machinery was put in motion, and as 
to some parts by cleats tacked to the floor, to bring the ma- 
chinery on alevel. Vanderpool v. Allen, 10 Barb. 157. Looms 
in a woolen factory, connected with the motive power by 
leathern bands, and fastened to the floor by screws, which 
kept them steady while working, and which could be removed 
without injury to themselves or the building. Murdock vy. 
Gifford, 18 N. Y. 28. Machinery in a bedstead manufactory 
and a grist-mill, consisting of a planing machine, a machine 
for cutting screws, a turning lathe, a circular saw and frame, 
and a boring machine, which, though spiked to the floor, 
studs and posts of the building, could still be removed, and 
in fact were removed without difficulty, or injury, either to 
the building or the machinery itself, and were used in an- 
other building. Fullman v. Stearnes, 30 Vt. 443. Machinery 
in a blacksmith’s shop, and a wagon maker’s shop, which, 
though fastened to the building, was only so attached for the 
purpose of making it firm for use in its place, and which 
could be removed without seriously injuring the building, 
said machinery consisting of a boring machine, an engine 
lathe, a wood-turning lathe, a press drill, a press punch, and 
upright saw, and a circular saw, all being propelled by water. 
Bartlett v. Wood, 32 Vt. 372. The boiler and engine in a 
marble mill, attached to the realty, were fixtures; but the 
saw frames in sucha mill, fastened to the top and bottom of 
the building by bolts and nuts, were personal property and 
not fixtures. Sweetzer v. Jones, 35 Vt. 317. 

The following cases are also referred to as illustrating the 
subject: Fortman v. Geepper, 14 Ohio St. 567: Wagner v. 
Cleveland etc. Railroad Co., 22 Ohio St. 567; Corwin v. Cor. 
den, 12 Ohio St. 629; Cross v. Marston, 17 Vt. 533; Sturgis 
v. Warren, 11 Vt. 433; Park v. Baker, 7 Allen, 78; Mc- 
Laughlin v. Nash, 14 Allen, 136; Quinly v. Manhattan Cloth 
and Paper Co., 9.C. E. Green, 260; McKim v. Mason, 3 Md. 
Ch. Decisions, 186; Wade v. Johnson, 25 Ga. 331; Farrar v. 
Chaufute, 5 Denio, 527; Hermance v. Vernoy, 6 Jolins. 5; 
Miller v. Plumb, 6 Cowen, 665 ; Raymond v. White, 7 Cowen, 
319; Godard v. Gould, 14 Barb. 662; Noyes v. Terry, 1 Lans. 
219; Potter v. Cromwell, 40 N. Y. 287; Park v. Baker, 7 Al. 
78; McLaughlin v. Nash, 14 Al. 136; Dispatch Line of Packets 
v. Belamy Man. Co., 12 N. H. 205; Lacy v. Giboney, 36 Mo. 320; 
Hunt v. Mullanphy, 1 Mo. 508; Rogers v. Crow, 40 Mo, 91. 





The Period at which Human Life Commences. 
THE STATE v. WINTHROP.* 
Supreme Court of Iowa, June Term, 1876. 


Hon. W. H. Servers, Chief Justice. 
“« James G. Day, 
“© James H. RorHrock, 
« James M. Beck, 
** Austin ADAMS, 


Judges. 


1. The defendant was a physician and was employed to attend a woman in 
childbirth. The child died and the defendant was charged with murder for hay- 
ing produced its death. The court refused to instruct the pas d as follows: ‘‘ To 
constitute a human being in the view of the law, the child mentioned in the in- 
dictment must have been fully born, and born alive, having an independent 
circulation and existence separate from the mother, but it is immaterial whether 
the umbilical cord which connects it with the mother be severed or not.’’ 
Held, error. 


2. In such case the court gave the following instructions: ‘‘ If the child is 
fully delivered from the body of the mother, while the after-birth is not, and the 
two are connected by the umbiiical cord, and the child has independent life, 
no matter whether it has breathed or not, or an independent circulation. has been 
established or not, itis a human being, on which the crime of murder may be 
perpetrated.’’ Held, error. 


The defendant was convicted and sentenced for manslaughter, and 
now appeals to this court. 


J. Evans Owens, for appellant; M. E. Cutts, attorney-general, for 
appellee. 

Apams, J.—The defendant is a physician and was employed by one 
Roxia Clayton to attend her in childbirth. The child died; the de- 
fendant is charged with having produced its death. Evidence was in- 
troduced by the state tending to show that the child, previous to its 
death, respired and had an independent circulation. Evidence was in- 
troduced by the defendant tending to disprove such facts. 

The defendant asked the court to give the a instructions : 

“To constitute a human being in the view of the law, the child men- 
tioned in the indictment must have been fully born, and born alive, 
having an independent circulation and existence separate from the 
mother, but it is immaterial whether the umbilical cord which connects 
it with its mother be severed or not.” 

The court refused to give this instruction and gave the following: 

“If the child is fully delivered from the body of the mother, while 
the after-birth is not, and the two are connected by the umbilical cord, 
and the child has independent life, no matter whether it has breathed or 
not, or an independent circulation has been established or not, it is a hu- 
man being on which the crime of murder may be perpetrated.” 

The giving of this intruction and the refusal to instruct as asked are 
assigned as error. 

The court below seem to have assumed that a child may have inde- 
pendent life without respiration and independant circulation. The idea 
of the court seems to have been that the life which a child lives between 
the time of its birth and the time of the establishment of respiration 
and independent circulation is an independent life. Yet the position 
tuken by the attorney-general in his argument in the behalf of the state 
is fundamentally different. 

He says: “It will probably not be contended that independent life 
can exist without independent circulation, and hence the existence of 
the former necessarily presumes the existence of the latter, and no other 
or further proof is unnecessary.’’ He further says: ‘“ The instruction 
complained of amounts to nothing more than the statement that if the 
child had an independent life, then it is not necessary to establish those 
facts upon which the existence of life necessarily depended.” If such 
was the meaning of the corut below, the language used to express it was 
very unfortunate. The court said that if the child had independent life, 
it is no matter whether an independent circulation had been established 
or not. The attorney-general says that if the child had independent 
life, it had independent circulation, of course. But whether we take 
the one view or the other, we think the instruction was wrong. We 
will consider, first, the view that independent life and independent circu- 
lation necessarily co-exist, and examine the instruction as if that were 
conceded. 

It follows that where a child is born alive, and the umbilical cord is not 
severed, an independent circulation has not been established, and indepen- 
dent life is impossible. And the instruction amounts to this that if the 
jury should find independent life under such circumstances, although it 
would be impossible, they might find the killing of the child to be mur- 
der; such an instruction could serve no valuable purpose, and would 
necessarily involve the jury in confusion. It would do worse than that ; 
it would tell the jury in effect that they might find independence of life, 
in utter disregard of the conditions in which alone it could exist. To 
show how the defendant was prejudiced, if the instruction is to be 
viewed in this light, we may say that there was evidence that the ductus 
arteriosus was not closed. This evidence tended to show, slightly at 
least, that independent circulation had not been established. ‘The in- 
rng told the jury by implication that they might disregard the evi- 

ence. 

But we feel compelled to say that we do not think that the attorney- 
general’s interpretation of the instruction even occurred to the court 


* Republished from the Western Jurist for August. 
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below. It is plain to see that the court below meant that independent 
life is not conditional on independent circulation. The error, if there 
was one, consisted in assuming that it was not. The question presented 
for our determination is by no means free from difficulty. Can the 
child have an independent life, while its circulation is still] dependent 
upon the mother? There are two senses in which the word indepen- 
dent may be used. There is actual independence and there is potential 
independence. A child is actually independent of its father when it is 
earning its own living. It is potentially independent when it is capable 
of earning its own living. We think the court below used the word in- 
dependent in the latter sense. While the blood of the child circulates 
through the placenta, it is renovated through the lungs of the mother. 
In such sense it breaths through the lungs of the mother. Wharton 
& Stille’s Medical Jurisprudence, Vol. II, Sec. 128. It has no occasion 
during that period to breath through its lungs; but when the resource 
of its mother’s lungs is denied it, then arises the exigency of establish- 
ing independent respiration and independent circulation. Children, it 
seems, oftentimes do not breathe immediately upon being born, but if 
the umbilical cord is severed, they must breathe or die. Cases are re- 
corded, it is true, where a child has been wholly severed from the 
mother, and respiration has not apparently been established until after 
the lapse of several minutes of time. During that time it must have 
had circulation and the circulation was independent. Whether it had 
inappreciable respiration, or was in the condition of a person holding 
his breath, is a question not necessary to be considered for the determin- 
ation of this case. 

It is sufficient to say that while the circulation of the child is still de- 
pendent, its connection with the mother may be suddenly severed by 
artificial means, and the child not necessarily die. This is proven by 
what is called the Cxsarean operation. A live child is cut of a dead 
mother and survives. Such child has a potential independence antece- 
dent to its actual independence. 

So a child which has been born but has not breathed, and is connected 
with the mother by the umbilical cord, may have the power to establish 
a new life upon its own resources antecedent to the exercise. Accord- 
ing to the opinion of the court below, the killing of the child at that 
time may be murder. 

It is true that after the child is born, it can no longer be called a 
fetus, according to the ordinary meaning of that word. Beck says, 
however, in his Medical Juris. I Vol. 498, “Tt must be evident that 
where a child is born alive but has not yet respired, its condition is pre- 
cisely like that of the foetus in utero. It lives merely because the feetal cir- 
culation is still going on. In this case none of the organs undergo any 
changes.’’ Casper says in his Forensic Medicine, III Vol. 33, ‘In fact, 
the term ‘life’ must be regarded as perfectly synonymous with respira- 
Loar Life means respiration. Not to have breathed is not to Lave 
lived.” 

While, as we have seen, life has been maintained independent of the 
mother without appreciable respiration, the quotations above made indi- 
eate how radical the difference is regarded between fcetal life and the 
new life which succeeds upon the establishment of respiration and in- 
dependent circulation. If we turn from the treatises on Medical Juris- 
prudence of the reported decisions, we find this difference which is so 
emphasized in the former, made in the latter the practical test for de- 
termining when a child becomes a human being in such a sense as to be 
the subject of homicide. Im Rex v Enock, 5 C. & P. 239, Mr. Justice 
J. Parke said: ‘* The child might have breathed before it was born, but 
its having breathed is not sufficiently life to make the killing of the 
child murder. There must have been an independent circulation in the 
child, or the child can not be considered as alive for this purpose. In 
Regina v. Trilloe, I Carrington & Marshman, 650, Erskine, J., in charg- 
ing the jury said: “If you are satisfied that this child had been wholly 
produced from the body of the prisoner, alive, and that the prisoner 
willfully and of malice aforethought strangled the child after it had been 
so produced and while it was alive and while it had an independent cir- 
culation of its own, Iam of the opinion that the charge is made out 
against the prisoner.” See, also, Greenleaf on Ev. LI Vol. Sec. 136. 

It may be asked why, if there is a possibility of independent life, the 
killing of such child might not be murder. 

The answer is that there is no way of proving that such possibility 
existed if actual independence was never established. Any verdict 
based upon such finding would be the result of conjecture. 

REVERSED. 





Slander—Words Spoken by a Witness. 
SEAMAN y. NETHERCLIFT.* 
English High Court, C. P. Division, June, 1876. 


Where a witness, called as an expert, being in cross-examination asked if he 
remembered comments made by a learned judge on his evidence in a previous 
case in which he gave evidence as an expert, voluntarily added to his answer a 
statement in defence of his evidence in the previous case, in words which were 
defamatory of another person, Held, that he was entitled to explain his answer 
for his own protection, and therefore the words were spoken by him as a wit- 
ness, and were privileged. 


This was an action for slander tried before Lord Coleridge, C. J., at 
the Middlesex Sittings, when a verdict was entered for the plaintiff, with 
leave to the defendant to move to enter it for him. The facts are suffi- 
ciently set out in the judgment delivered. 


*24 W. R. 885. 





McIntyre, Q. C., R. Vaughn Williams, and Hollings, now moved to 
enter judgment for the defendant, and argued that the defamatory words 
spoken by the defendant were spoken by him as a witness, and were 
therefore privileged. They referred to Townsend on Libel, Ed. 1868, ss. 
223, 227, and notes 1095, 1113; Dawkins v. Lord Rokeby, 23 W. R. 931, 
2 Cent. Law Journat, 491; Henderson v. Broomhead, 7 W. R. 492, 
4 H. & N. 569; Revis v. Smith, 4 W. R. 506, 18 C. B. 126; Scott v. 
Stansfield, 16 W. R. 911, L. R. 3 Ex. 220. 

Montague Chambers, Q. C.,and Bowen May, for the plaintiff, showed 
cause, and cited Bacon’s Abridgment, ‘ Slander ; ” Trotman v. Dunn, 4 
Camp. 211; Buckley v. Woods, Cro. Eliz. 230, 4 Co. Il4a. R. Vaughan 
Williams, replied, citing Kennedy v. Hilliard, 10 Ir. C. L. R. 195; Bar- 
ber v. Lester, 7 C. B. (N. s.) 188, 8 W. R. C. L. Dig. 51. 

The court, Lord Coleridge, C. J., and Brett, J., took time to consider 
its judgment. 

Lord CoLerinGE, C. J.—This was an action tried before me at West- 
minster during the last Hilary Sittings, and as the facts were somewhat 
peculiar, and our judgment must, as it seems to me, depend upon the 
view which is taken of them, it is necessary to state them. 

The action was for defamation. The defendant did not deny uttering 
the words complained of, but he contended that under the circumstances 
the action would not lie. The circumstances were these: The plaintiff 
is an attorney, who had, together with a Mr. Parsons, attested a will 
which had been the subject of a suit entitled Davies v. May, before Sir 
James Hannen and a special jury; in December, 1875. The defendant 
is an expert in handwriting, and he had given evidence in the suit of 
Davies v. May to impeach the genuineness of the testator’s signature to 
the will, which was in dispute in that suit. The jury stopped the case, 
and found in favor of the will, adding that they thought the imputa- 
tions made upon the genuineness of the testator’s signature entirely 
groundless. Sir James Hannen stated that he concurred in that opinion, 
and added some strong observations of his own as to what he thought of 
the recklessness and presumption of the present defendant in persisting 
in declaring that in his opinion the signature was forged, in the face of 
what he (the judge) and the jury considered to be overwhelming evi- 
dence, in point of fact, that it was genuine. These remarks were pub- 
lished with substantial accuracy in the Times newpaper of the day, 
Shortly afterwards, on the 17th December, 1875, a charge of forgery 
was preferred against a person named a mg before Sir James Law- 
rence, the sitting alderman at the Guildhall in London, and the defend- 
ant was called as a witness on that enquiry, for the purpose of establish- 
ing the genuineness of the alleged forgeries. I state whet follows from 
my own notes of the evidence given at the trial of this action by the 
witnesses who were present at the Guildhall, and whose evidence was 
not in any manner impeached or qualified by the defendant. After he 
had given his evidence in chief, he was cross-examined by the counsel 
for the prosecution. He was asked whether he had been engaged as a 
witness in the case of Davies v. May. He said he had been. He was 
then asked whether he had heard what Sir James Hannen had said as 
to his evidence in that case. He said he had. The cross-examining 
counsel then stopped and sat down. The defendant went on to say that 
he wished to make a statement as to the case of Davies v. May. Sir 
James Lawrence said that he could not hear any statement respecting a 
case which was not before the court. The defendant then said, after Sir 
James Lawrence had in vain tried to stop him, “I believe that will to be 
a rank forgery, and shall believe so to the day of my death.” These 
were the words for which the action was brought. I left the case to the 
jury, and asked them to answer three questions: “1. Were the words 
spoken by the defendant in good faith as a witness, or in answer to any 
question put to him as a witness ?’”’—Answer, “No.” ‘2. Did he speak 
them otherwise than as a witness, as a volunteer, and for his own pur- 
poses ?""—Answer, “ Yes.” ‘3. Were they spoken maliciously ?”’— 
Answer, “‘ Yes.’’ They found a verdict for the plaintiff for £50 dam- 
ages. 

Very interesting questions are no doubt touched by the circumstances 
of the case, as was discovered upon the argument before us ; but the real 
question, which perhaps can not be determined without discussing some 
of them, is this: Was there evidence to go to the jury in support of the 
plaintiff’s case? If there was, I am of opinion, from all that passed at 
the trial, that the verdict was perfectly correct. But it may be that the 
undisputed facts of the case raised no question for the jury, and that I 
was bound upon those facts to withdraw the case from them, and to hold 
that a statement made under such circumstances was absolutely and un- 
conditionally privileged, whatever its character, and that no action lay 
—— Whether I[ ought so to have held is really the question to be de- 
cided. 

The privilege of the various persons engaged in the trial of a suit or 
action in a court of law, of the judge, of the jury, of the parties, of the 
counsel, of the witnesses is, under certain ciremstances, absolute. But the 
circumstances which give the absolute privilege, are not exactly the same 
in the case of all the different persons whom I have enumerated. It is 
not, however, necessary to discuss the differences which affect the re- 
spective privileges. In one matter, it should seem, that all the parties 
to —— proceeding stand, as to privilege, on the same footing. The 
words spoken, in order to be privileged, must, to use the words of Lord 
Mansfield in Rex v. Skinner, Lofft 55, be “‘words spoken in office.” 
“Neither party, witness, counsel, jury nor judge,’’ says he, “can be put 
to answer, civilly or criminally, for words spoken in office.” That was 
a case of indictment against a borough justice, and Lord Mansfield ob- 
serves that ‘‘to go on an indictment (and the observation is equally ap- 
plicable to an action), would be subversive of all idea of a constitu- 
tion.” Itis true that Lord Wynford, in Allardice v. Robertson, 1 Dow. 
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& Clark, 495; Lord Denman, in Kendillon v. Maltby, 1 Car. & Marsh. 
402 ; and the present Lord Chief Justice of England, in Thomas v. Chir- 
ton, 2 B. & S. 475, 10 W.R. C. L. Dig. 85, have expressed opinions 
implying that the words of Lord Mansfield above given are too general, 
and that they were disposed to hold a judge liable for words spoken even 
in office, if spoken in abuse of office, wit express malice and without 
reasonable cause. Individually, I think there is a great deal to be said 
for that view. Buta series of authorities from the time of Lord Coke, 
and even before his time, most of which will be found collected in Scott 
v. Stansfield, seems to me, to have held the contrary, and these author- 
ities bind me here. The authority of Scott v. Stansfield, however, and 
of every case, so faras I am aware, to be found in the books, applies 
only to words spoken by a judge in his judicial character, and in the 
exercise of his functions as a judge. It follows that the words in this 
action, if they had been spoken by the presiding magistrate not in his 
judicial character, would oe formed the ground of an action against 
im. The question in the present action could never have arisen till 
uite in late years, in the case of actual parties to proceedings, because 
ey could — only by pleadings, or by affidavit, or when they were 
conducting their case in person, either in civil or criminal courts. Now, 
a course of authorities, of which, perhaps, the best known and the most 
remarkable is the case of Astley v. Younge, 2 Burr. 810, has decided 
that no action for slander can be brought for any statements made by 
the parties, either in the pleadings or during the conduct of the case. 
The law is so stated very clearly by Lord Eldon in Johnson v. Evans, 3 
Esp. 32; it is so stated, also, not indeed, with absolute certainty, in a 
note to the well known case of Hodgson v. Scarlett, 1 B. & Ald. 245, 
the author of which note, we learn from Mr. Baron Alderson in Gibbs 
v. Pike, 9 M. & W. 351, to have been Mr. Justice Holroyd himself. But 
I conceive the law on this point to be now quite certain, although most 
men of any experience in the profession must have seen many instances 
in which judicial proceedings have been made by parties to them to serve 
the ends of private malignity. It is equally certain, however, nor has 
any question ever been raised, that the privilege of parties is confined 
to what they do or say in the conduct of the case. It is not necessary 
to discuss the case of counsel, but it may be observed that their privi- 
lege is at least not greater that that of parties, and that it may be less, 
for it has been decided that they would be subject to an action tor words 
spoken even during the conduct of a case, if the words were irrelevant, 
mala fide, and spoken with express malice, all of which qualities in the 
words, it is to be observed, are and must be questions of proof and for 
the jury. See per Mr. Justice Holroyd in Wediene v. Scarlett. The 
amg raised on statements in affidavits is not precisely the question 
ere, whether the statements are made by parties or witnesses, for it is 
almost impossible to imagine a statement in an affidavit to be other than 
a statement in the course of a judicial proceeding, and though false and 
malicious statements, if so made, may be criminally punishable, they 
are absolutely privileged as regards civil actions. It is impossible to 
have cases stronger in their circumstances than Revis v. Smith, and 
Henderson v. Broomhead. In the latter case, which is a decision of the 
Exchequer Chamber and binding upon us, scandalous, false, and malic- 
ious statements upon a person not a party to the cause, made in an 
affidavit in the course of a cause, were held no ground of action, and 
Mr. Justice Crompton laid it down that ‘no action will lie for words 
spoken or written in the course of any judicial proceedings,” and again, 
“the rule is inflexible that no action will lie for words spoken or written 
in the course of giving evidence.” In a case identical with this, Ken- 
nedy v. Hilliard, the late Lord Chief Baron of the Exchequer in Ire- 
land reviews with great elaboration the whole series of authorities, and 
in a most instructive judgment arrives at the same conclusion. These 
eases, and the case of Dawkins v. Lord Rokeby, seem to establish that, 
as regards a witness, his privilege for words spoken is absolute and 
unqualified. ‘They are not responsible,”’ says Mr. Starkie (on Libel, 
Vol. 1, p. 242), “‘ina civil action for any reflections thrown out in deliv- 
ering their testimony.”” They have heen protected in cases where there 
was far less excuse, morally speaking, for their slanders than existed 
for the defendant in the case before us, and though I confess I do not 
agree with most of the reasoning upon which the absolute and unqual- 
ified rule is founded, yet the rule exists, and it is not for me to ques- 
tion it. 

Were, then, the words in this case spoken in giving evidence in the 
course of a judicial proceeding? In some cases this must be a question 
forthe jury In Trotman v. Dunn, Lord Ellenborough left to the jury 
the character in which the defendant spoke the words, the report stat- 
ing that the words were spoken while the plaintiff and defendant were 
attending before the court of conscience, but that it did not appear dis- 
tinctly in what stage of the proceedings they were spoken, or to whom 
they were addressed. Instances may be put in which, even when the 
facts are clear, it would yet be difficult to say in point of law whether 
the judicial proceeding was or was not going on, and whether the words 
were or were not spoken in giving evidence. 

But if a rule is established as the rule in regard to the privilege of a 
witness, it is the duty of a judge to give it a reasonable interpretation, 
and not, while admitting it in terms, to attempt to evade it or fritter it 
away in its application to particular cases. In this ease, I think it clear 
upon consideration that the judicial proceeding was going on, and that 
the words decl:red upon were part of the di fend: nt’s evidene. The 
cross-examining counsel could not, by stopping as he did, take away the 
right of the defendant to complete his answer, nor abridge his legal 

ag SP nap oe ed for the words of the answer when so completed. 
he defendant had a right to add to the statement that he had read the 
remarks of Sir James nen, the further statement that, in spite of 
those remarks he remained, and always should remain, of opinion that 





the will in question was a forgery. The question of counsel was inge- 
niously suggestive, and the defendant had a right, if he could, to meet 
the suggestion it conveyed. If relevancy in the words be material for 
the protection of a witness, I think the words relevant, for the defend- 
ant’s character had been, in effect, challenged by the counsel, and the 
defendant had a right to say what he thought would vindicate it. But 
whether relevancy be material or not, it seems to me, that the main 
point is clear, and that we could not hold that the defendant’s evidence 
was over, and the judicial proceeding at an end under these circum- 
stances, without evading or frittering away an established rule of law. 
I am of opinion, therefore, that I ought to have withdrawn the case 
from the jury, and that the judgment should be for the defendant. 

I concur entirely in the observations made by Sir James Hannen, and 
the jury before him, as to the recklessness and presumption of the defend- 
ant, and that he persisted in the action before me in acharge of the most 
offensive nature upon no better grounds, as he admitted, than his own 
confidence in his own skill. I do not at all wonder that the jury found 
as they did, and if the matter was for them at all, I should have agreed 
with them entirely. But it was not for them, and the plaintiff must 
derive such satisfaction as he can from the opinion of two judges and 
two juries, that there were no grounds whatever for the charge against 
his character, made and persisted in by the defendant. 

JUDGMENT FOR THE DEFENDANT. 





Bankruptcy—Marshalling of Assets. 
IN RE SAUTHOFF AND OLSON. 
United States District Court, Western District of Wisconsin. 
Before Hon. J. C. Horxrys, District Judge. 


1. Mode of Marshalling.—A creditor who held several judgment notes 
against a person who was afterwards declared bankrupt, and also several 
mortgages snd two insurance policies as collateral security for their payment, 
a few days before the filing of the petition in bankruptcy, caused judgment to 
be entered upon the judgment notes, and executions to be issued thereon. Held, 
that the court had power to so marshal the assets as to require such creditor to 
foreclose a mortgage before resorting to the general fund. 


2. Mortgage Loaned by Third Party to Bankrupt.—This rule would 
not extend to x mortgage that was loaned by a third party to the bankrupt, to be 
used as a security fur the payment of the judgment notes. The rights of the 
ussignor of such a mortgage would be superior to those of the assignee in bank- 
ruptcy. 

3. Policy Payable to Wife.—The same principle applies to the case of a 
policy payable to the wife. She is to be regarded as a security to that extent, 
and entitled to protection in preference to the assignee, as the representative of 
the general creditors. But the mortgage of the bankrupt and wite, to the peti- 
tioner, and the policy of insurance payable to the bankrupt in this case, fall 
within the general doctrine above stared, on the subject of marshalling securi- 
ties, and the petitioner to that extent is to be regarded as doubly secured, and 
should be required to first exhaust his remedy on them, and be allowed, out of the 
general fund in court, the balance remaining after applying_the proceeds of 
those securities upon his debt. 

4. Homestead.—That a part of the property is a homestead does not change 
the rule that requires a party, having security on two funds, to first exhaust his 
remedy upon the fund he was alone secured upon, where there is another party 
having security on the other alone. 


Hopkays, J.—This is an application by John J. Suhr for an order direct- 
ing payment of three judgments in his favor against the bankrupts, en- 
tered on the 3d day of April, 1876, upon their promissory notes, by virtue 
of separate warrants of attorney attached to each. The judgments in the 
aggregate amount to about $3,000. No question is raised as to the 
validity of the judgments. The facts as admitted being that the notes 
were discounted in the usual course of business by petitioner, who is a 
banker, and that the warrants to confess judgment were attached and 
accompanied by the notes, and were given more than two months before 
the petition against the bankrupts was filed. There is no charge that 
the bankrupts in any way procured the entry of judgments except by 
giving the warrants of attorney to confess. 

On the day the judgments were entered, executions were issued on 
each, and a sufficient portion of the bankrupts’ stock in trade was seized 
to satisfy them. The other creditors instituted proceedings in bank- 
ruptey, on the 6th of April, and, after an assignee was appointed, the 
parties agreed that the goods might be sold by the assignee, and the 
proceeds be kept separate and deposited in the registry of this court, 
and that the lien of the executions should be transferred to the fund in 
— with the same force as it extsted on the goods by virtue of the 
evy. 

The petition further shows that, as collateral security to the debt of the 
petitioner, the bankrupt, Sauthoff, assigned to him a policy of insurance 
upon the life of his wife, payable to him, and that he and his wife as- 
signed another policy upon his life, payable to his wife, and that the 
bankrupt-procured his brother, Wm. Sauthoff, to assign as further col- 
lateral security, a note and mortgage, belonging to him, upon’the home- 
stead of the bankrupt, upon which there was i. one thousand dollars, 
and that the bankrupt and his wife gave as further collateral security 
another mortgage upon the homestead, of $1,000. All which were duly 
transferred to and held by the petitioner as collateral security for his 
debt against the bankrupts. By means of which and of these judgments, 
he had ample security, and will get his pay in full, while the other 
creditors will not get to exceed one-half of theirs. 

The assignee has sold the property for enough to pay all of the judg- 
ments out of which petitioner makes this application for payment. 
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should be required, first, to exhaust the other security that he has, and 
only receive out of the fund in court the amount that may remain after 
applying the avails of the other securities. 
cation of what he claims to be the rule in equity, that as the petitioner 
has security upon two funds for his debt, while the general creditors, 


represented by the assignee, have security on but one, he should be re- | 


quired to resort, first, to his security, upon which the other creditors 
have no lien. 

The general rule in equity is, that where there are several creditors 
having a common debtor, who has several funds, all of which can be 
reached by one creditor, and only a part by the others, the former shall 
take pay out of the fund to which he can resort exclusively, so that all 
may be paid. This principle enforces the right of the creditor having 
a lien upon all the funds to be paid in full, but it requires him to obtain 
it out of such portions of the funds as will cause the least inconvenience 
and injury to the creditors whose liens are confined to one fund. In this 
way no wrong is done to the one who has all the funds within his reach. 
His lien is not impaired as to either fund. The authority of the courts 
over him only extends to directing him which he shall first appropriate 
to his claim, restraining him, during such reasonable time as may be 


necessary to successfully make such application, from proceeding to ap- | 


propriate the other; keeping the other sacred, however, in the mean 
time, to make up any deficiency. The common debtor can not com- 
plain of this rule, for be is benefited by having a larger portion of his 


debts paid by pursuing this course than if all the funds were needlessly | 


exhausted by a single creditor. 

But it is uniformly held that courts should not exercise this power to 
the material injury or prejudice of the creditor holding both funds. 
But this restriction does not extend so far, as was contended by peti- 
tioner’s counsel, as to deprive the court of the exercise of the power in 
all cases where the creditor may be somewhat delayed in his remedies, 
or where the time of obtaining payment may be somewhat postponed. 


If it did, it would defeat the operation of the rule in most cases, for in | 


almost every conceivable case, some time would be necessarily required 


in converting a security of any kind into money, and a delay of some | 


extent is, therefore, inevitable in the practical application of the doc- 
trine of marshalling securities. But a mere delay or postponing of 
payment is not regarded in such cases as a material injury, for the in- 
terest on_ the claim is deemed an adequate compensation to the party 
for such delay. Interest is deemed a sufficient compensation for the 
delay of payment, which is incident to all judicial proceedings. 

The remedy to render available the security should also be certajn and 
direct, before a party should be required to adopt it, and defer other 
— that he is entitled to, in order to obtain satisfaction of his 

ebt. 

In this case the remedy of the petitioner is quite simple. An action 
to foreclose a mortgage and sell the property is not a difficult or uncer- 
tain remedy, and a party could hardly maintain the position that a 
security so easily converted into money as a mortgage, and by so expe- 
ditious a method as exists in this state, was a doubtful remedy, or 
would unreasonably delay him or materially injure or prejudice his 
rights. Courts of equity exercise this power in such cases—not as 
an independent equity that exists against the creditor. For, as the 
writers on this subject say, no equity can be created against the cred- 
itor holding the double fund security by a party who has an imper- 
fect security. But they say it is an equity against the debtor, for to 
allow the doubly secured creditor to take the doubly charged estate, 
would enable the debtor to get back the singly secured estate discharged 
of both debts. 

This would be literally true in this case, for when the special sureties 
are released from the petitioner’s claim, they will all go back to the 
debtor, and they can not be reached by the assignee in his hands. So 
that the right sought to be enforced is rather an incident to the equity 
against the common debtor, and is free, if judicially applied, from all 
objection or charge of injustice. Adams’ Equity, 272; Willard’s Equity, 
337; Story’s Eq. Jur. 2 634, et. seg. This doctrine is analogous to that 
which gives a surety the right to compel the creditor to exhaust this 
remedy —- the principal’s property before resorting to him. Now 
what application is to be made of this doctrine in this case ? 

First, is the mortgage assigned by William Sauthoff to the petitioner 
such a security as that the assignee can require the petitioner to apply 
it upon his debts before using the general fund? I think not. That 
transaction was, in effect, but a loan of this mortgage to the bankrupt 
for that purpose, and that William occupies the position of a surety to 
that extent, and as such his rights are equal, if not superior, to the 
rights of the assignee, and if his rights are equal, the claim of the 
assignee is.defeated. But I think they are paramount, and that he has 
a right to require that the petitioner exhaust all property of the bank- 
rupts that he has a claim upon, to secure the same debts first, and the 
rights of the assignee, as to this mortgage, are subordinate to his. 

he same principle applies in the case of the policy payable to the 
wife. She is to be regarded as a security to that extent, and entitled to 
protection in preference to the assignee as the representative of the 
general creditors. But the mortgage of the bankrupt Sauthoff and 
wife to the petitioner, and the policy of insurance payable to the bank- 
rupt, fall within the general dectrine above stated on the subject of 
marshalling securities, and the petitioner to that extent is to be regarded 
as doubly secured, and should be required to first exhaust his remedy 
on them, and be allowed out of the general fund in court the balance 
remaining after applying the proceeds of those securities upon his debts. 

The petitioner’s counsel contended for the right to take the whole pay 
out of the general fund, and to leave the assignee to his rights of subro- 


The assignee opposes the application, and insists that the petitioner | 


He insists, upon the appli- | 





gation. But I do not deem that just in this case. The estate should 
not be burdened with litigation which would involve new and intricate 
questions, that would not arise in suits prosecuted by the petitioner. I 
can see no hardship in requiring him to collect those claims himself. 
| The petitioner’s counsel also claims that as this mortgage was on the 
| bankrupt’s homestead, which was not liable for his debts in this state, 
and could only be encumbered or conveyed by the wife’s joining her 
| husband in a conveyance of it, that it should be considered in the nature 
of a security furnished by the parties, the wife particularly, that was 
equally entitled to protection as the securities I have before referred to. 
He cited and relied principally upon the case of Dickson v. Chorn., 6 
Iowa, 19, as sustaining this position. In regard to that case, it is only 
| nevessary to remark that it was decided mainly upon the statute of that 
| state, and therefore can not be regarded as an authority where the stat- 
| ute does not exist. In that case the creditor had a mortgage on the in- 
| solvent’s homestead, which he cancelled voluntarily and sought full 
| payment of the debt originally secured by the mortgage out of the gen- 
| eral assets.. The court ruled that as the statute required a creditor 
| secured by a mortgage on a homestead to exhaust his remedy against 
| the other property of the mortgagor before selling the homestead, the 
' 
| 
| 
| 
| 


creditor had a right and it was his duty to collect his pay out of the 
general assets, if he could, before he could resort to his mortgage. 
This case, therefore, when properly understood, does not contravene 
the general equity doctrine hereinbefore laid down. 

The supreme court of this state has, in two cases, considered the 
question substantially involved here. First, in Jones v. Dow, 18 Wis. 

241; and again in White v. Polleys, 20 Id. 530. and they do not recog- 
| nize any such right in a mortgagor of a homestead in this state, as is 
| contended for in this matter by petitioner’s counsel. In the case of 
Jones v. Dow, supra, the mortgage covered the homestead and a busi- 

ness block, and the mortgagor insisted that the business block should be 
| sold first. But the court, it appearing that there were judgment-cred- 
| itors who had a lien upon the block and not upon the homestead, denied 
| his claim, and the chief justice, in delivering the opinion of the court, 
says: ‘* Until the legislature shall declare the obligation to-preserve the 
homestead superior to that of paying one’s honest debts, we must hold 
| the equity of the creditor at least equal to that of the debtor in cases 
like this.” And, in the other case, the question arose between a mort- 
gagor, whose mortgage covered his homestead and other property, and 
a judgment-creditor having a lien upon the other property only, and the 
court there held that the debtur had no right to have the property not 
included in homestead first exhausted, in order to preserve to him the 
homestead. That a part of the em ype J being a homestead did not 
change the equity rule that required a party having security on two 
funds to first exhaust his remedy upon the fund he was alone secured 
upon, where there was another party having security on the other. 

I fully concur in these views, and shall follow the doctrine of those 
cases in my disposition of this question. 

The legislature has, since that decision, in suits to foreclose mortgages 
covering the mortgagor’s homestead and other property, required the 
sale of the property not included in homestead first. But this is not 
such a suit, “ the statute, in terms, does not include a pri ceeding of 
this nature, or suits in equity for the marshalling of assets, and as it is 
in derogation of a long established principle of equity jurisprudence, I 
do not feel at liberty to extend its operation by construction beyond its 
plain reading. 

I shall, therefore, order petitioner to collect and to exhaust his remedy 
upon the mortgage of F. Sauthoff and wife, and the policy of insurance 
payable to the bankrupt, and to apply the avails upon his claim, and 
that he be paid from the general fund only what shall remain after such 
application. But as it is apparent that enough will not be realized 
therefrom to pay it in full, 1 shall order that he be paid now $2,000 to 
apply thereon, retaining enough to meet any balance, if there should be 
any. Perhaps the assignee and petitioner may be able to agree upon a 
valuation of these securities and upon a sum at which the petitioner 
wili be willing to take them, in which case, if approved by the court, 
the matter may be at once closed. ‘ 

The clerk will enter order in accordance with the terms of this opinion. 


Acceptance of Payment under Protest. 


SAVAGE’S EXECUTRIX v. THE UNITED STATES. 
Supreme Court of the United States, October Term, 1875. 


The testator of the plaintiff being the holder of certain treasury notes, pre- 
sented the same, by his agent, to the treasury and demanded payment with iuter- 
est, ingold. Payment in gold was refused, and the principal and interest, under 
orders from the decedent, accepted by the agents, under protest, in legul tender 
notes. Onasuit brought to recover the difference in the market value of gold 
and legai tender notes at the date of the payment by the United States, Held, 
that the notes, having been surrendered to the stcretary for cancellation, and the 
legal tender notes having been voluntarily accepted by the agents of the decedent, 
in lieu of gold, such an acceptance of payment was a wavier of the claim made 
for gold, and amounted to a full discharge of the same. The protest being un- 
authorized by-law, was a mere ex parfe act, without any legal eflicacy to 
qualify the voluntary surrender of the treasury notes. 


Appeal from the Court of Claims. 


Mr. Justice CLirrorp delivered the opinion of the court. 


Power was conferred upon the secretary of the treasury, by the act of 
the seventeenth of January, 1861, to borrow two hundred and fifty mil- 
lions of dollars, for which he was authorized to issue bonds or treasury 








notes, the treasury notes to be of any denomination fixed by the secre- 
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tary, not less than fifty dollars, and to be payable three years after date, 
with interest, at the rate of seven and three-tenths per centum per an- 
num, payable semi-annually. Section three provides that the secretary 
shall cause books to be opened for subscription to the treasury notes, 
for fifty dollars and upwards, at such places as he may designate, and 
under such rules and regulations as he may prescribe, to be superin- 
tended by the assistant treasurers, at their respective localities, and at 
other places by such depositaries, postmasters and other persons as he 
may designate, giving notice thereof as therein directed. 12 Stat. at 
Large, 259. Pursuant to the authority conferred, the secretary ap- 
pointed Jay Cooke, one of the special agents, to open a book for sub- 
scriptions to the treasury notes, and it appears that the secretary ad- 
dressed to him, as such special agent, a circular letter of instructions, 
in which, among other things, he stated ‘that all payments must be 
made in the lawful coin of the United States, and that whenever the 
amount subscribed shall not be paid within the period prescribed, the 
first payment shall be forfeited to the United States.”’ 

Sufficient appears in the finding of the court to show that the special 

nt opened a book for subscriptions, and that he published an adver- 
tisement, describing what the denominations of the notes would be, and 
giving the date when they would be issued, and that he stated that the 
notes would be “ payable in gold in three years, or be convertible into a 
twenty-year six per cent. loan, at the option of the holder. That each 
note would have interest coupons attached, which could be cut off and 
collected in gold at the mint every six months, and at the rate of inter- 
est therein prescribed.”’ Subsequent to the publication of that adver- 
tisement, the testator of the plaintiff, then in full life, became the pur- 
chaser of treasury notes to the amount of fifteen thousand dollars, of 
the description named in the act of Congress and the advertisement, 
dated as described in the finding of the court, and it appears that all of 
the notes were in the following form: Three years after date, the United 
States promises to pay to the order of dollars, with interest, at 
seven and three-tenth per cent. payable semi-annually. 

On the tenth of December, Rei, the secretary gave notice that the 
department was ready to redeem the notes on presentation, and that he 
would pay the same, in lawful money, or by converting the same into 
bonds as authorized by law, and that interest would cease on all such 
notes, not so presented after three months from that date, at which time 
the right of conversion would also cease. 

Throughout, the testator of the plaintiff insisted that it was his right 
to have the notes paid in gold, and on the third of March, 1866, he 
caused the notes to be transmitted here to certain bankers, with instruc- 
tions to present the same at the treasury,and ask for the payment of the 
same, with interest, in gold, and with directions, that if the ayment in 
gold was refused, to accept the currency, under protest. Payment in 
gold was subsequently refused, and the agents accepted the principal 
and interest after maturity in legal-tender notes, under protest, as di- 
rected by theiremployer. Gold, at the time the notes were presented, 
was worth in the market a premium of thirty-two cents on the dollar 
over the legal-tender notes accepted in payment by the agents acting for 
the testator of the plaintiff. He demanded ary in gold, but his 
agents accepted the currency under protest, by his directions, the pay- 
ment in gold having been refused. 

Based on these facts, the executrix of the decedent instituted the pres- 
ent suit in the court of claims, to recover the difference in the market 
value of gold and legal-tender notes at the date of the payment made 
by the United States to the testator of the plaintiff. J icearwen ren- 
dered for the defendants in the court below, and the plaintiff appealed 
to this court. my apa to the finding of facts are the conclusions of 
law reported by the court, which, in the view taken of the case, it will 
not be necessary to reproduce for separate examination. 

Four errors are assigned by the present plaintiff: 1. That the court 
below erréd in holding that the subscription agent had no lawful author- 
ity to make the statement contained in the advertisement, that the treas- 
ury notes were payable in gold. 2. That the same court erred in hold- 
ing that the statement, and what appears in the record in connection 
therewith, did not in law bind the defendants to pay the notes in gold. 
8. That the court erred in holding that the notes were lawfully paid by 
the defendants in the legal-tender notes. 4. That the court erred in 
holding tuat the plaintiff, as executrix of the decedent, had no right of 
action, as against the defendants, to recover the difference in value at 
that time between the legal-tender notes and gold. 

Questions not necessarily involved in the matters of fact found by the 
court below will not be re-examined, even though they are presented 
in the assignment of errors. Controversies between parties usually de- 
pend, in the first instance, upon the matters of fact out of which the 
controversy in the particular case arises, and it often happens, even when 
it is s sted that the decision depends upon the legal questions pre- 
sented, that it is nevertheless important to examine the facts with care, 
in order to ascertain whether the supposed legal questions do actually 
arise in the case. - ° i 

Payment. of the treasury notes was accepted by the testator of the 
plaintiff, and it - ars that he, at the time the payment was made, 
then being in full life, surrendered the notes to the secretary for cancel- 
lation. Neither deception, mistake, nor undue advantage is suggested, 
but the whole record shows that it was an honest difference of opinion 
between the secretary and the decedent as to the rights of the parties, 
and that it terminated by the voluntary acceptance of the legal-tender 
notes, on the part of the agents of the decedent, in lieu of gold, as of- 
fered by the secretary, and by the surrender of the treasury notes to 
him for the United States. Such an acceptance of payment was a waiver 
of the claim antecedently made, and amounted toa full discharge of the 
same, independently of the question whether the notes accepted in pay- 

















ment are, or are not, a legal tender, as insisted by the counsel for the 
defendants. Had not the treasury notes held by the decedent been sur- 
rendered ta the United States, the effect of the acceptance of the cur- 
rency notes in payment might possibly have been different, but it is 
clear that a protest under such circumstances is utterly insufficient to 
qualify the effect of the waiver evidenced by the acceptance of what 
was offered in payment of the treasury notes in lieu of gold. Gold was 
claimed, but the secretary refused to pay in that medium, and the agents 
of the decedent, acting in pursuance of his instructions, accepted the 
medium offered by the secretary, knowing full well that it was offered 
in full discharge of the treasury notes, and it appeared that they not only 
accepted the medium of payment offered by the secretary, but surren- 
dered the treasury notes to the secretary as the well known financial 
agent of the United States. Actual surrender of the treasury notes to 
the secretary was a condition precedent to the right of the secretary to 


‘redeem the same, and that fact was as well known to the agents of the 


decedent as to the secretary, and it must be that they knew full well 
that the payment of the treasury notes could not be made unless the 
surrender was absolute and unconditional. 

Viewed in the light of these suggestions, it must be held that the pro- 
test, being unauthorized by law, was a mere ez parte act, without any 
legal efficacy to qualify the voluntary surrender of the treasury notes, 
which both parties understood to be absolute and unconditional. Due 
protest at the time of paying custom duties has the effect to give the 
merchant the right to sue the collector to recover back duties illegally 
exacted, because the act of Congress provides that the protest in such a 
case shall have that effect. 5 Stat. at Large, 727. Congress might, 
doubtless, give a corresponding effect to such a protest, in a case like 
the one before the court, but it is scarcely necessary to remark that 
there is no such statutory provision, and in the absence of it, the ruling 
must be that the protest is wholly insufficient to qualify the absolute 
and unconditional surrender of the treasury notes. 

Enough appears to show that the surrender was made with a full 
inane of all the circumstances, and without the least compulsion ; 
that the secretary gave public notice that the department was ready to 
redeem the notes, on presentation, by paying the amount in lawful 
money, or by converting the same into bonds, as authorized by law. 
Treasury notes of the kind, to a large amount, were over due, and the 
holders of the same were given the option to accept payment in legal- 
tender notes or in the we authorized by law, and they were informed 
that interest, on all such as should not be presented within the next 
three months, would cease from the expiration of the period allowed 
for their presentation. 

Fifteen thousand dollars of the treasury notes were held by the dece- 
dent, then in full life, and he claimed that he should be paid in gold, 
and it appears that the secretary refused to make the payment in that 
medium, and insisted that the United States had the right to redeem 
the same or make the payment in the manner proposed in the published 
notice. Payment in gold being refused, the decedent transmitted the 
over-due notes to their agents here, with instructions to accept payment, 
under protest, in accordance with the terms proposed by the secretary, 
and the finding of the court shows that his agents obeyed his instructions, 
and that the whole amount of the notes presented, including the interest 
thereon after maturity, was paid in the medium proposed by the secre- 
tary. Prompt payment, no doubt, was desired, but the decedent was 
co no legal compulsion to accept any other medium of payment 
than that which he demanded. Both he and his agents were, doubtless, 
convinced that the secretary would not recede from the position he had 
taken, but he was at perfect liberty to reject the terms proposed and to 
refuse to surrender the over-due securities which he held. 

Duress, if proved, would rebut the presumption of assent, and would, 
doubtless, be sufficient to relieve a party in such a case from the effect 
of a compromise procured by such means, but the burden of proof to 
establish such a charge, in every such case, is upon the party making it, 
and if he fails to introduce any such evidence to support it, the pre- 
sumption is that the charge is without any foundation. Unconditional 
acceptance of a medium of payment different from that promised by 
the United States, or absolute acceptance of a smaller sum from the 
secretary of the treasury than the one claimed from the United States, 
even in a case where the amount relinquished is large, does not leave 
the United States open to further claim on the ground of duress, if the 
acceptance of the different medium or the smailer sum is voluntary, and 
without intimidation, and with a full knowledge of all the circumstances; 
nor is the case changed if it appears that the claimant was induced to 
accept the different medium or the smaller sum in full, as a means to 
secure an earlier payment of the claim than he could otherwise hope to 

rocure. Mason v. U.8., 17 Wall. 74. Parties having claims against 
the United States, which are disputed by the officers authorized to 
adjust the same, may compromise the claim, and may accept payment 
in a different medium from that promised, or may accept a smaller sum 
than that claimed, and where it appears that the claimant voluntarily 
entered into a compromise and accepted payment in full in a different 
medium from that promised, or acce a smaller sum than that 
claimed, and executed a discharge in full for the whole claim, or volun- 
tarily surrendered to the proper officer the evidences of the claim for 
cancellation, he can not subsequently sue the United States and recover 
in the court of claims for any part of the claim voluntarily relinquished 


in the compromise, Sweeney v. U.S.,17 Id. 77; U.S. v. Child, 12 Id. - 


244; U.S. v. Justice, 14 Id. 549. 

Decisions of the kind by this court are quite numerous, and they 
show beyond all doubt that parties may adjust their own controversies 
in their own way, and that when they do so voluntarily and with a full 
knowledge of their rights and all the circumstances, no appeal lies to 
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the courts to review their mutual decision. Courts can not make con- 
tracts for parties, and if parties understandingly contract to adjust a 
controversy between them in a particular way, and actually execute the 
contract, they are both bound to regard the controversy as at an end. 

Taken as a whole, the findings of the court below show beyond all 
doubt that the decedent, voluntarily and with a full knowledge of all the 
circumstances, elected to accept payment in the treasury notes in the 
manner proposed by the secretary, and that the surrender of the same 
to the United States was absolute and unconditional. Nothing less can 
be inferred from the communication of his agents enclosing the securities 
when the same were transmitted for redemption, in which his agents say 
that they “present the notes for payment in accordance with the terms 
proposed ”’ by the department. Such an acceptance, if intended to 
waive every variation from the terms antecedently demanded, could 
hardly be more complete or explicit, nor its real character changed in 
any respect by the fact that the agents asked leave in the same commu- 
nication “to enter protest, under their instructions, against payment 
otherwise than in gold.” They surrendered the securities and asked 
leave to enter the protest in the same communication, which was in 
effect saying, our principal still thinks he ought to be paid in gold, but 
inasmuch as the department declines to pay in that medium, he has de- 
cided to accept payment in the medium which you propose. 

Suppose the controversy had respect to the sale and purchase of an 
article of personal property, instead of the redemption of treasury notes, 
and that it appeared that the price asked by the owner was one hundred 
dollars, and that a person desiring to purchase the same had offered the 
owner ninety dollars for it, which the owner at the time declined to ac- 
cept. Of course the bargain, in “that state of the case, would not be 
complete; but suppose the owner of the article should subsequently for- 
ward the same to the person who made the offer, informing him that he 
would accept the offer, no one, it is presumed, would hesitate to decide 
that the voluntary acceptance of the offer concluded the bargain, if the 
person who made the offer elected to pay the money, even though the 
seller might have written in the same communication that he ought to 
have ten dollars more, and should protest that the article was worth the 
whole amount he asked for it in the prior negotiations. Remarks of the 
kind would not have the effect to qualify the acceptance of the offer and 
the unconditional delivery of the article. 

Apply that rule to the case before the court, and it is clear that the 
protest of the agents did not have the effect to qualify the voluntary 
acceptance of the terms proposed by the secretary, and the absolute 
and unqualified surrender of the securities to the United States, and 
that there is no error in the record. 

Judgment affirmed. 





Division of Counties. 


BOARD OF COMMISSIONERS OF THE COUNTY OF LARA- 
MIE v. BOARDS OF COMMISSION BR& OF THE COUNTIES 
OF ALBANY AND CARBON. 


Supreme Court of the United States, October Term, 1875. 


1. Case in Judgment.—The complsinant county was organized under an 
act of the legislature of Dakota which repealed the prior act to create and es- 
tablish that county. When organized, the county was still a part of the terri- 
tory, and embraced within its territorial limits the territory now comprising 
the counties of Laramie, Albany and Carbon. Very heavy expenses were in- 
curred by the county, which it is alleged were also incurred by the authorities 
ot the county, during that period, which greatly augmented their indebtedness. 
Pending these embarrassments the legislature of the territory passed two acts on 
the sume day, to wit, December 16, 1868, creating the counties of Albany and 
Carbon out of the western portion of the territory of the compliinant county, 
reducing the area of that county more than two-thirds. By thesaid acts, creating 
said new counties, fully two-thirds of the wealth and taxable property previ- 
ously existing in the old county were withdrawn from its jurisdiction, and its 
limits were reduced to less than one third of its former size, without any pio- 
vision being made in either of said acts that the new counties, or either of them, 
should assume any proportion of the debt and liabilities which had been in- 
curred for the welfare of the whole, before these acts were passed. Payment of 
the outstanding debt having been made by the complainant county, the present 
suit was instituted to compel the new counties to contribute their proportion 
towards such indebtedness. Held, that there could be no recovery. 


2. Effect of Division of Counties.—Where the legislature divides 1 mu- 
—- corporation, without providing as to the payment of debts or division of 
public property, the rule is that the old corporation owns all the public property 
within her new limits, and is responsible for all debts contracted by her before 
the act of separation was passed. 


Appeal from the Supreme Court of the Territory of Wyoming. 

Mr. Justice CLirrorp delivered the opinion of the court. 

Counties, cities, and towns are municipal corporations, created by the 
authority of the legislature, and they derive all their powers from the 
source of their creation, except where the constitution of the state other- 
wise provides. Beyond doubt, they are in general made bodies politic 
and corporate, and are usually invested with certain subordinate legis- 
lative powers, to facilitate the due administration of their own internal 
affairs, and to promote the general welfare of the muncipality. They 
have no inherent jurisdiction to make laws, or to adopt governmental 
regulations, nor can they exercise any other powers in that regard than 
such as are expressly or impliedly derived from their charters, or other 
statutes of the state. Trusts of great moment, it must be admitted, are 
confided to such municipalities, and in turn they are required to preform 
many important duties, as evidenced by the terms of their respective 
charters. Authority to effect such objects is conferred by the fogiala- 





ture, but it is settled law that the legislature, in granting it, does not 
divest itself of any power over the inhabitants of the district which it 
possessed before the charter was granted. Unless the constitution other- 
wise provides, the legislature still has authority to amend the charter of 
such a corporation, enlarge or diminish its powers, extend or limit its 
boundaries, divide the same into two or more, consolidate two or more 
into one, overrule its action whenever it is deemed unwise, impolitic, 
or unjust, and even abolish the municipalty altogether, in the legislative 
discretion. Cooley on Const. 2d Ed. 192. 

Sufficient appears to show that the complainant county was first or- 
ganized under the act of the third of January, 1868, passed by the legis- 
lature of the territory of Dakota, which repealed the prior act to create 
and establish that county. When organized, the county was still a part 
of the territory, and enbraced within its territorial limits all the terri- 
tory now comprising the counties of Laramie, Albany and Carbon, in 
the territory of Wyoming, an area of three and one-half degrees from 
east to west, and four degrees form north to south. Very heavy ex- 
penses, it seems, were incurred by the county during that year and prior 
thereto, greutly in excess of their current means, as more fully explained 
in the bill of complainant, which increased the indebtedness to the sum 
of twenty-eight thousand dollars. Other liabilities, it is alleged, were 
also incurred by the authorities of the county during that period, which 
augmented their indebtedness to the sum of forty thousand dollars in the 
aggregate. Pending these embarrassments, the charge is that the legis- 
lature of the territory passed two acts on the same day, to wit, Decem- 
ber 16, 1868, creating the counties of Albany and Carbon out of the 
western portion of the territory of the complainant county, reducing 
the area of that county more than two-thirds; that by the said acts, 
creating said new counties, fully two-thirds of the wealth and taxable 
property previously existing in the old county were withdrawn from its 
Jurisdiction, and its limits were reduced to less than one-third of its for- 
mer size, without any provision being made in either of said acts that 
the new counties, or either of them, should assume any proportion of 
the debt and liabilities which had been incurred for the welfare of the 
whole, before these acts were passed. 

Payment of the outstanding debt having been made by the complain- 
ant county, the present suit was instituted in her behalf to compel the 
new counties to contribute their just proportion towards such indebted- 
ness. Attempt is made to show that an equitable cause of action exists 
in the case, by referring to the severai improvements made in that part 
of the territory included in the new counties, before they were incor- 
porated, and by referring to the great value of the property withdrawn 
from taxation in the old county, and included within the limits of the 
newly created counties. 

Process was served and the respondents appeared and filed separate 
demurrers to the bill of complaint. Hearing was had in the district 
court of the territory, where the suit was commenced, and the court 
entered a decree sustaining the demurrers and dismissing the bill of 
complainant. Immediate appeal was taken by the complainant to the 
supreme court of the territory, where the parties having been again 
heard, the supreme court entered a decree affirming the decree of 
the district court, and the present appeal is prosecuted by the com- 
plainant. ; 

Two errors are assigned, as follows: 1. That the supreme court erred 
in affirming the decree of the district court sustaining the demurrers of 
the respondents to the bill of complainant. 2. That the supreme court 
erred in rendering judgment for the respondents. 

Corporations of the kind are pecans denominated public corpora- 
tions, for the reason that they are but parts of the machinery aaa 
in carrying on the affairs of the state, and it is well settled law that the 
charters under which such corporations are created may be changed, 
modified or repealed, as the exigencies of the public service or the pub- 
lic welfure may demand, 2 Kent Com. 12th Ed. 305; Angel & Ames 
on Corp. 10th Ed. sec. 31; MeKim v. Odom, 3 Bland, 407; St. Louis 
v. Allen, 18 Missouri, 400; The Schools v. Tatman, 13 Ill. 27; Yar- 
mouth v, Skillings, 45 Me. 188. Such corporations are composed of all 
the inhabitants of the territory included in the political organization, 
and the attribute of individuality is conferred on the entire mass of such 
residents, and it may be moditied or taken away, at the mere will of the 
legislature, according to its own views of public convenience, and with- 
out any necessity for the consent of those composing the body politic. 
1 Greenl. Ey. 12th Ed. sec. 331. 

Corporate rights and privileges are usually possessed by such corpora- 
tions, and it is equally true that they are subject to legal obligations 
and duties, and that they are under the entire control of the legislature, 
from which all their powers are derived. Sixty-five years before the 
decree under reveiw was rendered, a case was presented to the Su- 
preme Court of Massachusetts, sitting in Maine, which involved the 
same principle as that which arises in the case before the court. Learned 
counsel were employed on both sides, and Parsons was chief justice of 
the court, and delivered the opinion. First, he adverted to the rights 
and privileges, obligation and duties of a town, and then proceeded to 
say: “If a part of its territory and inhabitants are separated from, it, by 
annexation to another or by the erection of anew corporation, the former 
corporation still retains all its property, powers, rights and privileges, 
and remains subject to all its obligations and duties, unless some new pro- 
vision should be made by the act authorizing the separation. Windham v. 
Portland, 4 Mass. 389. Decisions to the same effect have been made since 
that time in nearly all the states of the Union, where such municipal sub- 
divisions are known, until the reported cases have become quite too nu- 
merous for citation ; nor are such citations necessary, as they are all one 
way, showing that the principle in this country is one of universal ap- 
plication. Concede its correctness, and it follows that the old town, un- 
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less the legislature otherwise provides, continues to be seized of all its 
land, held in a proprietary right, and continues to be the sole owner of all 
its personal property, and is entitled to all its rights of action, and is 
bound by all its contracts, and is subject to all the duties and obligations 
it owed before the act was passed eflecting the separation. 

Suppose that is so, as applied to towns, still it is suggested that the 
same rule ought not to be applied to counties, but it is so obvious that 
the suggestion is without merit, that it seems unnecessary to give it any 
extended examination. County of Richland v. County of Lawrence, 
12 Illinois, 8. 

Public duties are required of counties as well as of towns, as a part 
of the machinery of the state, and in order that they may be able to 

erform those duties, they are vested with certain corporate powers, 

ut their functions are wholly of a public nature, and they are at all 
times as much subject to the will of the legislature as incorporated 
towns, as appears by the best text-writers upon the subject, and the 
great weight of judicial authority. Institutions of the kind, whether 
callled counties or towns, are the auxiliaries of the state in the import- 
ant business of municipal rule, and can not have the least pretension to 
sustain their privileges or their existence upon anything like a contract 
between them and the legislature of the state, because there is not and 
can not be any reciprocity of stipulation, and their objects and duties 
are utterly incompatible with everything of the nature of compact. In- 
stead of that, the constant practice is to divide large counties and towns 
and to consolidate small ones, to meet the wishes of the residents, or to 
promote the public interests, as understood by those who control the 
action of the legislature. Opposition is sometimes manifested, but it is 
everywhere acknowledged that the legislature possesses the power to di- 
vide counties and towns at their pleasure, and to apportion the common 
property and the common burdens in such manner as to them may 
seem reasonable and equitable. School Society vy. School Society, 14 
Conn. 469; Bridge Co. v. East Hartford, 16 Conn. 172; Hampshire v. 
Franklin, 16 Mass. 76; North Hemstead v. Hemstead, 2 Wind. 109; 
Montpelier v. East Montpelier, 29 Vt.20; Sill v. Corning, 15 N. Y. 197; 
People v. Draper, 15 Id. 549; Waring v. Mayor, 24 Ala. 701; Mayor v. 
The State, 15 Md. 376; Ashby v. Wellington, 8 Pick, 524; Baptist So. v. 
Candia, 2 N. H. 20; Denton v. Jackson, 2 John. Ch. Rep. 820. 

Political subdivisions of the kind are always subject to the general 
laws of the state, and the Supreme Court of Connecticut decided that 
the legislature of that state have immemorially exercised the power of 
dividing towns at their pleasure, and upon such division, to apportion 
the common property and the common burdens as to them shall seem 
reasonable and equitable. Granby v. Thruston, 23 Conn. 419; Yar- 
mouth vy. Skillings, 45 Me. 142; Langworthy v. Dubuque, 16 Iowa, 273; 
Justices’ Opinion, 6 Cust. 577. Such corporations are the mere crea- 
tures of the legislative will, and inasmuch as all their powers are de- 
rived from that source, it follows that those powers may be enlarged, 
modified or diminished at any time, without their consent, or even 
without notice. They are but subdivisions of the state, deriving even 
their existence from the legislature. Their officers are nothing more 
than local agents of the state, and their powers may be revoked or en- 
larged and their acts may be set aside or confirmed at the pleasure of 
the paramount authority so long as private rights are not thereby vio- 
lated. Russel v. Reed, 27 Penn. St. 170. 

Civil and geographical divisions of the state into counties, townships 
and cities, said Thompson, Ch. J., bad its origin in the necessities and 
convenience of the people, but this does not withdraw these municipal 
divisions from the sbpervision and control by the state, in matters of 
internal government. Proof of that is found in the fact that the legis- 
lature often exercises the power to exempt property liable to taxation, 
and in many other instances imposes taxes on what was before exempt, 
or increases the antecedent burdens in that behalf. It changes county 
sites, and orders new roads to be opened and new bridges to be built at 
the expense of the counties, and no one, it is supposed, disputes the ex- 
ercise of such powers by the legislature. Burns v. Clarion County, 62 
Penn. St. 425; People v. Pinkney, 32 N. Y. 393; St. Louis v. Russel, 
9 Missouri, 507. Old towns muy be divided, or a new town may be 
formed from parts of two or more existing towns, and the legislature, 
if they see fit, may apportion the common property and the common 
burdens, even to the extent of providing that a certain portion of the 

roperty of the old town shall be transferred to the new corporation. 
Bristol v. New Chester, 3 N. H. 521. In dividing towns, the legislature 
may settle the terms and conditions on which the division shall be 
made. It may enlarge or diminish their territorial liabilities, and may 
extend or abridge their privileges, and may impose new liabilities. 
Towns, says Richardson, Ch. J., are public corporations, created for 
purposes purely public, empowered to hold property and invested with 
many functions and faculties to enable them to answer the purposes of 
their creation. 

There must, in the nature of things, be reserved, by necessary impli- 
cation in the creation of such corporations, a power to modify thei in 
such manner as to meet the public exigencies. Alterations of the kind 
are often required by public convenience and necessity, and we have 
the authority of that learned judge for saying that it has been the con- 
stant usage, in all that section of the Union, to enlarge or curtail the 
power of towns, and to divide their territory, and make new towns 
whenever the convenience of the public requires that such a change 
should be made. 

Half a century ago, when that decision was made, the authority of 
the legislature to make such a division of a municipal corporation was 
deemed to be without doubt, and the same court decided that the 
power to divide the property of a municipal corporation is necessarily 
incident to the power to divide its territory and to create the new corpo- 








rations. Darlington v. Mayor, 31 N. Y. 195; Clinton v. Railroad, 24 
Iowa, 475; Layton v. New Orleans, 12 La. An. 516. 
Cases doubtless arise where injustice is done by annexing part of one 


| municipal corpora:ion to another, or by the division of such a corpora- 


tion and the creation of a new one, or by the consolidation of two or 
more such corporations into one of larger size. Examples illustrative 
of these suggestions may easily be imagined: (1) Consolidation will 
work injustice where one of the corporations is largely in debt and the 
other owes nothing, as the residents in the non-indebted municipatity 
must necessarily submit to increased burdens in consequence of the in- 
debtedness of their associates. (2) Like consequences follow where the 
change consists in annexing a part of one municipal corporation to an- 
other, in case the corporation to which those set off are annexed is 
greatly more in debt than the corporation from which they were set off. 
Hardships may also be suffered by the corporation from which a portion 
of its inhabitants, with their estates, may be set off, in case the corpo- 
ration is largely in debt, as the taxes of those who remain must neces- 
sarily be increased in proportion as the polls and estates within the 
municipality are diminished. Even greater injustice may arise in cases 
where the legislature finds it necessary to circumscribe the jurisdiction 
of a county or town, by dividing their territory and creating new coun- 
ties or towns out of the territory withdrawn from their former bounda- 
ries. Legislative acts of the kind operate differently under different 
circumstances. Instances may be given where the hardship is much the 
greatest towards the new municipality, as where the great body of the 
property and improvements are left within the new boundaries of the 
old corporation. Other cases are wellknown where the hardship is much 
greater towards the old corporation, as where the newly created subdi- 
vision embraces within its boundaries all the public buildings and most 
of the public improvements and the most valuable lands. Circum- 
stances of the kind, with many others not mentioned, show beyond 
doubt that such changes in the subdivisions of a state often present mat- 
ters for adjustment involving questions of great delicacy and difficulty. 

Allusion was made to this subject by the Supreme Court of New 
Hampshire, in the case to which reference has already been made. 3 N. 
H. 534. Speaking of the power to divide towns, the court in that case 
say, that the power in that regard is strictly legislative, and that the 
power to prescribe the rule by which a division of the property of the 
old town shall be divided is incident to the power to divide the terri- 
tory, and is in its nature purely legislative. No general rule can be pre- 
scribed by which an equal and just decision in such cases can be made. 
Such a division, say the court in that case, must be founded upon the 
circumstances of exch particular case, and in that view the court here 
entirely concurs. Powers v. Commissioners of Wood County, 8 Ohio 
St. 290; Shelby County v. Railroad, 5 Bush. 228: Olney v. Harvey, 
50 Hil. 455. Regulation upon the subject may be prescribed by the leg- 
islature, but if they omit to make any provision in that regard, the pre- 
sumption must be that they did not consider that any legislation in the 
particular case was necessary. Where the legislature does not prescribe 
any such regulations, the rule is that the old corporation owns ull the 
public property within her new limits and is responsible for all debts 
contracted by her before the act of separation was passed. Old debts 
she must pay without any claim for contribution, and the new subdivis- 
ion has no claim to any portion of the public property except what falls 
within her boundaries, and to all that the old corporation has no claim. 
North Hemstead v. Hemstead, 2 Wend. 134; Dillon on Munie. Corp. sec. 
128; Wade v. Richmond, 18 Gratt. 583; Higginbotham v. Com., 25 
Id. 633. 

Tested by these considerations it is clear that there is no error in the 
record. Decree affirmed. 


Right of Consignee of Goods as against Creditors of 
Consignor. 


PETERS ET AL. vy. ELLIOT ET AL.* 
Supreme Court of Illinois, September Term, 1876. 


Hon. Joun M. Scort, Chief Justice. 





“ Srpney BREESE, 

“ 6B. R. SHetpon, 

“ Joun SCHOLFIELD, 
*“ ALFRED M. Craia, 
“« TT. L. Dickey, 


+ Judges. 


Where a party consigns goods to another, and draws upon the consignee for 
funds, accompanying the drait with the delivery of the bill of lading or ship- 
ping receipt, us collateral security for its payment, the acceptance and payment 
by the consignee of the draft, accompanied with the bill of lading or shipping 
receipt, vests in him a sj ecial prc perty in the goods, sufficient to maintain re- 
plevin against an officer, who, after such delivery, attaches them upon a writ 
against the general owner. In such ease, although the draftis not paid until 
after the officer has levied on the goods, still, if the draft and shipping receipt 
were delivered to the payee of the draft before the levy, such delivery will be 
regarded as made for the use of the consignee, and when he pays the draft, his 
righi to the goods will relate back to the time of the delivery of the draft and 
shipping receipt to the payee of the draft, and this without reference to whether 
the payee of the draft paid any consideration therefor to the owner or not, if 
the consignee paid it in good faith, without notice of any attachment or levy on 
the goods. 


*From advance sheets of 78 Ill., received through the courtesy of the re- 
porter, Hon. Normaa L, Freeman. 
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! 
Appeal from the Circuit Court of Mercer county, the Hon. Grorae | 
W. Preasants, Judge, presiding. 

This was a suit in replevin, brought by Peters, Fuhlhage & Co., to 
recover the possession of 200 barrels of flour. 

The flour had been levied upon and taken out of the hands of the 
Chicago, Burlington and Quincy Railroad Company by a constable, as 
the property of Cannon & Van Liew, under four several writs of at- | 
tachment issued against them. The defendants in the suit are the con- 
stuble, in whose possession under the levy the flour was, and the plaint- | 
iffs in the attachment suits. The controversy was as to the property in | 
the flour at the time of the levy of the writs of attachment, whether it 
was in Cannon & Van Liew, or in the plaintiffs in this suit, Peters, | 
Fuhlhage & Co. 

The evidence consisted of a shipping receipt, a draft and a written 
stipulation of facts, as follows: 


“Chicago, Burlington and Quincy Railroad Line. 
Viova, Int., April 30, 1874. 
articles marked 


No. 236. 

Received from Cannon & Van Liew, as consignors, the 
and weighed, as follows: 

ARTICLES. 
200 bbls. Flour, 
Shipped in cars, 
(More or less). 

To be billed to . 
PeTers, FUHLHAGE & Co., 
East St. Louis, Ii. 


MARKS AND NUMBERS. WEIGHT. 


No.’s 716 and 810. 


( Original.) 
* * 
This receipt is not transferable. 
A. O. WATERMAN, 
(1033.) Freight Agent.” 
© 31000. Axepo, ILx., April 30th, 1874. 
At sight, pay to the order of McKinney, Gilmore & Co., one thous- 
and dollars and charge the same to account of 
Cannon & VAN Liew. 
To Peters, FunLHAGE & Co., 
St. Louis, Mo. 
ENDORSEMENT. 
Pay Valley Nat. Bank, 
St. Louis, Mo. 
McKinney, GitmMore & Oo. 
E. E. Moses, Teller.” 


Stipulation as follows: 

“It is admitted by the defendants, that the plaintiffs paid to the Val- 
ley National Bank of St. Louis, Mo., $1000, on the 2d day of May, A. 
D. 1874, on the above draft, and that to said draft was attached the said 
shipping receipt signed by the agent of the Chicago, Burlington and 
Quincy Railroad Company, at Viola, Ill. It is further admitted, that 
the said draft was mailed to the said Valley National Bank of Mis- 
souri, on the 30th day of April, A. D. 1874, by McKinney, Gilmore & 
Co., and reached said bank with the shipping receipt attached in the 
ordinary way, and that said plaintiffs paid said draft in good faith, and 
had not, at the time they paid the same, any knowledge of the existence 
of any attachment suit, or of any levy on said flour, by virtue of any pro- 
cess of law. It is further stipulated, that Cannon & Van Liew had not, 
at the time of the shipment of said flour to the plaintiffs, nor at the time 
it was levied on by said attachments, sold or contracted to sell said flour 
to suid plaintiffs, but that said flour was simply consigned to said plaint- 
iffs, as commission merchants, to sell and account for the proceeds to 
said Cannon & Van Liew. It is further stipulated, that said draft was 
drawn on the morning of April 80th, 1874, and delivered to McKinney, 
Gilmore & Co. before 12 o’clock in the afternoon of said day, with said 
shipping receipt for the flour in controversy, by Cannon & Van Liew, 
who then said: * You hold said flour for your security.’ That McKinney, 
Gilmore & Co. held a note against said Cannon & Van Liew for $600, 
which the said draft and receipt were to secure, and which was after- 
wards, when the $1000 were collected, surrendered to said Cannon & 
Van Liew, with the remainder of $400 placed to their credit, and paid 
out on their orders. It is further admitted, that the said McKinney, 
Gilmore & Co. placed said draft and shipping receipt in the post-office in 
Aledo, by 3 o’clock in the afternoon of suid day, directed to the National 
Valley Bank of St. Louis, tor collection. It is further admitted, that the 
several attachment suits offered in evidence by the defendants were not 
commenced until Z o’clock in the afternoon of the said day, and the 
property was not levied upon until after that time.” 

It was admitted that the four writs of attachment in favor of the de- 
fendants, against Cannon & Van Liew, were issued and levied upon the 
flour on the 30th day of April, 1874, and that judgments were rendered 
afterward in the suits, against Cannon & Van Liew, in favor of the 
several plaintiffs. 

Messrs. Bassett § Wharton, for the appellants; Messrs. Pepper & 
Wilson, for the appellees. 

Mr. Justice SHELDON delivered the opinion of the court. 

It is admitted by the counsel for the appellees, that, ordinarily, a sale, 
mortgage or pledge of property, in the course of transportation, may be 
legally made, and the title passed by the delivery of the shipping bill. 
But it is contended that the rule, being received in its full force, does 
not, under the circumstances of this case, aid the claim of right to this 
property which is here asserted on the part of the plajptiffs. 





It is first claimed, that no right to the flour could pass by the delivery 
of the shipping receipt, because of the provision in it, that it was not 
transferable. It is enough to say, that, whatever the reason of this pro- 


| vision, it must have been, for some purpose, in the interest of the rail- 
' road company. 


As the company intended and undertook to carry and 
deliver the flour to the consignees, the delivery of the shipping nee 
to them, or for their benefit, was only to the strengthening of their right 


| to have the delivery of the flour made to them, and it is not. perceived 


how plaintiffs’ (the consiguees), assertion of right to the property, through 
a delivery of the receipt, should interfere with any interest of the rail- 
road company, or any object of this provision in the shipping receipt. 
We do not conceive that it has any significance in its bearing upon the 
rights of the parties in this suit. 

It is then objected that there was no valid sale or pledge to McKinney, 
Gilmore & Co., or to the plaintiffs, of the flour prior to the levy of the 
attachments, because the former parted with nothing for the draft; that 
they neither surrendered up the note for $600, upon which the drawers 
were indebted to them, nor paid to the drawers the excess of $400 above 
the note, until after the draft was collected and the money remitted to 
them from St. Louis; that they merely forwarded the draft for collec- 
tion; that it was a voluntary pledge to them. The pledge of the prop- 
erty by delivery of the shipping receipt, if made to secure a pre-existing 
debt, would be as valid as if made for new advances. There was an ac- 
knowledged indebtedness of $600 to McKinney, Gilmore & Co., which 
the draft and shipping receipt were to secure. This would form asuftici- 
ent consideration for a pledge of the property to them, if it were to be 
regarded as one tothem alone. The excess of the amount of the draft 
which they received above indebtedness, the $400, might have been 
garnisheed in the hands of McKinney, Gilmore & Co. by these attaching 
creditors, but the latter could not take the flour from the former. By 
the delivery of the draft and shipping receipt to McKinney, Gtlmore & 
Co., Cannon & Van Liew were Siveated of the title to the flour, so far 
as was necessary to protect the payment of the draft; their interest then 
was in the surplus only, and their attaching creditors acquired no greater 
interest than they possessed. Schweizer v, Tracy, 76 Lil. 345. 

But it is insisted that whatever the rights of McKinney, Gilmore & 
Co. may have been, as the plaintiffs did not pay the draft until some days 
after the levy of the attachments, they could have acquired no right to 
the property until at that time, and that it must have been acquired from 
Mckinney, Gilmore & Co.; but that the latter, at that time, could not 
transfer any right to the property, because it was in the adverse posses- 
sion of the officer, under the attachments ; that their claim to the prop- 
erty, was then but a right of action for the property, which, under the 
law, can not be sold or assigned, and various authorities are cited to 
that point. f 

We do not consider that the state of facts in this case brings the claim 
of the plaintiffs within the range of the objection taken, or of the au- 
thorities cited. The simultaneous acts, of the shipment of the flour, 
drawing the draft and the delivery of the same, together with the rail- 
road receipt for the flour to the payees of the draft, McKinney, Gil- 
more & Co., expressed the intention of the drawers, that the drawees 
should pay the amount of the draft and reimburse themselves for the 
payment out of the flour. It was a request to the drawees, these plaint- 
itfs, to pay the draft, and an intended transfer of the flour as a security 
to protect them in the acceptance and payment of the draft. At the 
time, Cannon & Van Liew were the absolute owners of the flour, and 
had the full power of disposition of it. Their intention and purpose 
should have effect, unless there be some rule of law which forbids. 
There is none such, but, on the contrary, the law sustains and gives ef- 
fect to transactions of this character. 

It is well settled, that where a party consign: goods to another, and 
thereupon draws upon the consignee for funds, accompanying the draft 
with the delivery of the bill of lading, or shipping receipt, as collateral 
security for its payment, the acceptance and payment, by the consignee, 
of the draft, accompanied with the bill of lading or shipping receipt, 
vests in him a special property in the goods, sufficient to maintain re- 
plevin against an oilicer who, after such delivery, attaches them upon a 
writ against the general owner. The bill of lading, or shipping receipt, 
in such case, is a symbol of the goods, and the delivery thereof, with the 
intention to transfer the property in the goods, is a symbolical delivery of 
the goods. Michigan Central Railroad Co. v. Phillips e¢ a/., 60 Il. 
190; Huille v. Smith, 1 Bos. & Pull. 568; Holbrook v. Wight, 24 Wend. 
169; Grosvenor v. Phillips, 2 Hill, 147; The Bank of Rochester v. Jones, 
4 Comst. 497; Gibson v. Stevens, 8 How. 384; Allen v. Williams, 12 
Pick. 297; National Bank of Cairo v. Crocker, 111 Mass. 163; First 
National Bank v. Dearborn. 115 Id. 219. 

The delivery of the shipping receipt took place before the levy of the 
attachments, but, as payment was not made of the draft until some 
days. after such levy, it is supposed by appellants’ counsel that the 
plaintiffs’ title had its origin at the time of such payment, and so must 
yield to the prior levy of the attachments. But the interest acquired by 
the plaintiffs in the flour dates back to the time of the delivery of the 
draft and shipping receipt to McKinney, Gilmore & Co. The delivery 
to the latter is to be regarded as one made to them for the use of the 
plaintiffs, vesting the property in the latter provisionally,—that is, in 
case of their acceptance and payment of the draft. The plaintiffs, from 
the time of that delivery, had a dien upon the flour for the advances they 
should make, with possession in themselves, for the constructive posses- 
sion of McKinney, Gilmore & Co. is to be regarded as theirs. And, as 
respects the right of the plaintiffs. we do not conceive it makes any dif- 
ference that McKinney, Gilmore & Co. paid rothing for the draft; that 
they received it to pay,a debt of $600 to themselves, and to pay over the 
balance of $400 to Cannon & Van Liew; or whether there was any con- 
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‘in whatever between Cannon & Van Liew and the payees of the 
raft. ‘ 

The draft came to the plaintiffs with the shipping receipt attached to 
it. They paid it in entire good faith, with no notice of the attachments or 
their levy. They were entitled to make the payment on the credit of 
the flour, and to hold the flour which the shipping receipt represented 
for their security in making the payment. It will be, in effect, as if, at 
the time of making the draft, a mortgage of the flour had been given to 
the drawees to secure them in the payment they should make of the 
draft. A mortgage pe be made to secure future advances, and will be 
effective to that end, ut least when the future advances are made in good 
faith, without notice of any intervening adverse right. 

Our conclusion, then, is, that the plaintiffs had at least the interest of 
a lien upon this flour to secure the advance they made upon the draft, 
which is to be regarded as acquired at the time of the delivery of the 
draft and shipping receipt to McKinney, Gilmore & Co. ; and that these 
attaching creditors had no _ afterward to levy upon and take the 
property out of the hands of McKinney, Gilmore & Co., in whose con- 
structive possession it was for the plaintiffs, before their claim upon the 
property was discharged. 

e judgment must be reversed. 





When Statute of Limitations begins to run against 
Married Women. 


VALLE v. OBENHAUSE ET AL.* 
Supreme Court of Missouri, January Term, 1876. 


- Present, Hon. Davin Wagner, Chief Justice. 
“ "Wm. B. Napron, 
“ 'T. A. SHERWOOD, Judges. 
« "Warwick Hoven, 


1. Statute of Limitations—Disability of Married Women—Land 
Descended or Accrued to Wife—Disseizin of—Statute begins to run 
as against Wife, when.—Whiere a title descends or accrues to a married 
woman, she has nut a mere reversiouary interest in the land consequent upon 
her husband’s death, and a disability as to such estate, till thatevent. During 
coverture, the hishand is not a tenant by the curtesy, but is only seized in the 
right of the wife. Their seizin is joint, and the statute of limitations (Wag. 
Stat. 916, § 4) will begin to run against her trom the joint disseizin of both. 
And if she fails to sue within twenty-four years after such disseizin, her right 
of action is barred. The fact that the husband has the power duriug coverture 
to create a particular estate, either jure mariti, or as tenant by the courtesy initi- 
ate, without his wile’s joinder, and thus terminate her estate, has not, uncer the 
above statute, the effect of making her interest merely reversionary . 


2. Statute of Limitations of Twenty-four Years—Effect of on Rights 
of Married Women.—the statute prescribing a limitation of twenty-four 

ears (Wag. Stat. 916, §4) was designed to operate uniformly after a certain 

efinite period, as a statute of absolute repose, affecting either infants, femes 
covert, insane persons, etc. 


Per Hoven, J., dissenting. The statute of limitations will not begin to run 
against a married Woman, on account of a disseizin of her fee simple lands, 
occurring after the creation in her husband of a tenancy by the courtesy initiate, 
until the determination of such estate. During the existence of the husband’s 
estate by the curtesy initiate, the wife has no right of entry, whether such 
estate has been conveyed by the husband, or not. The estate of a tenant by the 
curtesy initiate is an estate for bis own life and is held by him in his own right, 
and not in right of his wife; and such estate can be transferred to an adverse 
occupant by operation of the statute of limitutious as well as by conveyance 
or sale under execution. 





Error to St. Louis Circuit Court. 

Evans Casselberry, for plaintiff in error. 

During the joint lives of the husband and wife, the right of possession 
was in him alone, and during that period the wife has only a reversion- 
ary interest ; and where he has the curtesy initiate by the birth of a 
child, his interest may be conveyed, or assigned, or sold under execu- 
tion. And the statute of limitations does not begin to run against the 
wife till his death. See Gregg v. Tesson, 1 Black. 154; Warrance v. 
Alexander, 17 Mo. 228; Bryan v. Wear & Hickman, 4 Mo. 105; Beal 
v. Harmon, 38 Mo. 485; Reaume v. Chambers. 22 Mo. 36; Junction 
Railroad Co. v. Harris, 9 Ind. 184; Butterfield v. Beall, 3 Ind. 203; Shal- 
lenberger v. Ashworth, 25 Penn. St. 152; McClain v. Gregg, 2 A. K. 
Marsh, 454; Schermerhorn v. Miller, 2 Cow. 489; Chancey v. Strong, 
2 Root, 369; Clancy Mar. Rights, 169; Co. Lit. 30a ; Cord Mar. Rights, 
% 1041; 2 Blackst. Com. side p. 128; Coke Lit. Title ‘‘ Courtesie,” ch. 
4, 335; Wicks v. Clarke, 8 Paige, N. Y. 172; Canby’s Lessee v. Por- 
ter, 12 Ohio, 80; Gardner v. Hooper, 3 Gray, Mass. 398; Burd v. Dans- 
dale, 2 Binn. 80; Van Duzer v. Van Duzer, 6 Paige, Ch. 366; Littlefield 
v. Cudworth, 15 Pick. 23; Roberts v. Whiting, 16 Mass. 186; Mattocks 
y. Stearns, 9 Vt. 326; Lancaster Co. Bank v. Stanffer, 10 Penn. St. 898 ; 
Day v. Cochran, 24 Miss. 261, 275; Foster v. Marshall, 2 Foster, N. H. 
491; Meegan v. Boyle, 19 How. 130; Reume v. Chambers, 22 Mo. 36; 
Tyler Eject. 169; Billon v. Walsh, 46 Mo. 492; Salmons v. Davis, 29 

0. 176; Miller v. Miller, Meigs . 486-488 ; Reeves’ Dom. Rel. 
marg. p. 29, or top p. 90, 3d Ed. ; Goke Lit. Vol. 2, 246a, 2 403; 2 
Kent, marg. p. 130. 

J. F. Lee, Jr., for defendant in error. 


At the time of the entry of Berthold in 1818, Mrs. Pigeon and her 
husband were jointly seized in Mrs. Pigeon’s right, and the entry of 
Berthold operated as a disseizin, not of Pigeon only, but of his wife 
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also; that immediately upon that entry a right of entry and cause of 
action accrued to both Pigeon and wife, and as those under whom Mrs. 
Berthold claimed have held open, notorious and adverse possession ever 
since, Mrs. Pigeon’s grantee is barred by the 4th section of the act of 
February 2d, 1847. Sess. Acts 1847, p. 294. This act is still in force 
(Wagn. Stat. 916, 2 4), and applies to all cases, no matter when the cause 
of action or right of entry accrued. Billion v. Walsh, 46 Mo, 492 ; Mel- 
vin v. Locks & Canal Co., 16 Pick. 137; Kittridge v. Canal etc., 17 
Pick. 246-255 ; 2 Kent Com. s. p. 180; 2 Cruise, 380; 16 Pick. 161. 

Naprton, J., delivered the opinion of the court. 

This was an action of ejectment to recover an undivided sixth of an 
outlut or common field lot in Carondelet, confirmed by the act of 29th of 
April, 1816, to Delor de Neget’s representatives. 

The plaintiff’s interest is derived from Angelique Pigeon who was a 
daughter of Delor de Neget. Angelique was married to Hyacinth Pig- 
eon in the spring of 1815, and had several children, the oldest of whom 
was probably born within the first year of their marriage. Hyacinth 
Pigeon died just before the commencement of this suit, over a hundred 
years old, and Angelique survived him. The contirmation to Delor de 
Neget’s representatives was in April, 1816, upon which a patent issued 
in 1872. 

In 1824, and perhaps eartier, the defendants took possession of the 
land in controversy, and have held possession ever since. How that 
possession originated is not material; but that such possession was ad- 
verse and continued nearly fifty years before suit is conceded. 

The defendants introduced somg evidence to show a confirmation un- 
der the act of 1812, and in regard to this evidence, various points arose ; 
but as this court has decided in Langlois v. Crawford, 59 Mo. 456, that 
a confirmation under the act of 1816 is equivalent to a patent, it is use- 
less to state these points. 

The only question in the case arises on the instruction given for de- 
fendants, which is, that if the jury believe from the evidence that Pelagie 
Berthold, by her tenants, has been constantly in possession of the land 
described in the answer,for the period of twenty-four years, she, the said 
Pelagie, claiming to be the owner of said land, they must find for the 
defendants. 

This presents the only important question in the case, and being a 
new one in regard to the proper construction of our statute of limita- 
tions, it has been carefully considered. The fourth section of the statute 
of limitations of February 2d, 1874, gives to minors, prisoners and mar- 
ried women three years after these disabilities are removed, and does not 
count the period of disability as any part of the ten vears, which is the 
limit to persons laboring under no disability. It then provides that after 
twenty-four years after the cause of action or right of entry shall have 
accrued there is a total bar. And the question is, when does a cause of 
action or right of entry accrue to a married woman, to whom a title 
descends or accrues, on account of a disseizin or adverse possession dur- 
ing the lives of both husband and wife ? 

t is insisted, on the one hand, that the wife has a mere reversion by 
reason of the tenancy by the curtesy of the husband, or by reason of his 
marital right to the possession during her life, and therefore her right of 
action never accrues till the death of her husband; and it is clear that, 
if a wite has a mere reversion, the statute does not bar her until her re- 
version vests by the death of her husband, since in such cases her right 
of action only commences on the termination of the particular estate. 

Where a particular estate has been created by the husband, whether 
with or without the consent of the wife, the wife or her heirs can not 
sue until its determination. But where no such estate has been created, 
the question is whether the husband’s marital right, or his interest as 
tenant by the curtesy initiate, so completely divests her of all right of 
entry as to prevent the operation of the statute, until the Hon can 
death. It is obvious that, if the statute is so construed, it is a mere 
brutum fulmen. It results in the conclusion that a married woman can 
not have a right of action or entry, and if not, it was useless to provide 
for a possibility which can not occur. The disability was an imaginary 
one, not a real one. But all our statutes, from 1825 down to the present 
time, clearly imply that a right of action may exist in a married woman. 
The husband is understood to be jointly seized of his wife’s estate, and 
during the existence of the coverture he is not tenant by the curtesy, 
but only seized by right of his wife, and if there be a disseizin, it is of 
the joint estate, and they must jointly bring an action to recover the 
possession. Under this view of the title of husband and wife in lands 
of the wife, the statute of limitations will begin to run from the date of 
the disseizin against both. 

Mr. Clancy in his work on the subject states very clearly the interest 
which a husband has in the inheritance of his wife. ‘He is not solely 
seized, but jointly with her. The interest which the husband acquires 
by marriage in the estate of inheritance of his wife is most correctly 
stated in the technical phraseology of the common law pleaders, to wit : 
‘that husband and wife are jointiy seized in right of the wife.’ If the 
husband pleads that he alone is seized*in his demesne as a freehold, or 
as of fee, in right of his wife, it will be bad on special demurrer.” And 
to support this, the author cited 1 Wm. Saunders, 253; Douglas, 
329, and 2 Wm. Saunders, 285. The authorities are the same referred 
to by the Supreme Court of Massachusetts in the case of Melvin v. Pro- 
prietors of Locks and Canals, 16 Pick. 167, in which this: question is 
carefully examined. In that case the court say that ‘ Melvin and his 
wife were jointly seized and disseized, and either of them, or both, might 
enter on the disseizor. That she was sub potestate viri does not prevent 
the right of entry from accruing to her; otherwise no right of entry 
could descend or accrue to a feme covert, and the saving clauses in the 
several statutes of limitation in favor of femes covert would be useless 
and senseless.” The same conclusion is reached by the Supreme Court 
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of Tennessee in Guion v. Anderson, 8 Hum. 324, and by the Supreme 
Court of Maine in Mellus v. Snowman, 21 Me. 205. 

In Foster v. Marshall, 22 N. H. 491, and in Lessee of Thompson’s 
Heirs v. Green, 4 Ohio, 221, the conclusion was exactly opposite to the 
conclusion of the Massachusetts court and of the court in Tennessee. 
And the reasoning of the courts last named is based on the hypothesis, 
that a wife has ae a reversion in an estate which accrues to her during 
the coverture; that the husband has a life estate by right of the mar- 
riage, or an estate for his own life, if he has children, and consequently 
her estate is a mere reversion, and any ouster or disseizin only affects 
the husband’s right of possession, and her right of action never accrues 
till the death of bes husband. 

It is conceded in the New Hampshire case, that where the husband 
has acquired no estate by curtesy, and is merely seized jure mariti, the 
decision in the case of Melvin v. Canal Prop. is right. But it is difficult 
to see any distinction between the husband’s right after issue born, and 
his right jure mariti. In either case, he may create a particular estate, 
which would prevent the wife from suing until its determination. 

Mr. Clancy observes that “although the husband is said to be jointly 
seized with his wife, and not solely in her right, it is not to be inferred 
that he is incapable of creating an estate of freehold in her inheritance, 
without her being a party to the conveyance. For instance, he may 
alone, during the coverture, create by deed an estate of freehold, and 
thereby make a good tenant to the precipe without the wife joining him 
ina fine. So, at the common law, a husband seized in right of his wife 
might have made a discontinuance of the wife’s estate, and thus barred 
her right of entry, which proves that he had the power of conveying the 
freehold without her consent during his life.” 

The case before this court is not one where the husband had made 
any conveyance. If the husband's power to create a particular estate, 
either jure mariti, or by reason of his being tenant by the curtesy ini- 
tiate, converts the wife’s estate into a reversion, then her right of ac- 
tion never accrues during his life, and our statutes in relation to the dis- 
abilities of the wife are senseless and unmeaning. But our statutes 
assume that the estate of the wife is a present interest, which she, 
through her husband, has a right to assert, and which, if she fails to as- 
sert for twenty-four years, may be barred. If the marriage created a 
disability to sue, then this proviso in the act has no meaning. The right 
of a married woman tosue for her land could not exist during coverture, 
since the marital right of the husband, or his tenancy by the curtesy, 
invests him with a life estate, and her right never arises until the death 
of her husband. But the statute says, that after twenty-four years after 
the cause of action or right of entry shall have accrued to a married 
woman, her right of action is barred. 

The notion that a wife has a mere reversion in an estate, descending 
or accruing to her because her husband may discontinue it, or may 
otherwise dispose of it during his or her life, seems to be a mere un- 
founded assumption, and is the foundation upon which the decisions in 
New Hampshire and Ohio have been predicated. Anda very unguarded 
eXpression of Chancellor Kent in his Commentaries seems to have con- 
tributed to this series of adjudications in New York, Ohio and Vermont. 
“If the wife be seized,” it is stated in 2 Kent Com. 150, * of an estate 
of inheritance in land, during the marriage, the husband becomes seized 
of the freehold jure uxoris, and he takes the rents and profits during 
their joint lives. It is a freehold estate in the husband, since it must 
continue during their joint lives, and it may by possibility last during his 
life. It will be an estate in him for his own life. if he dies before his 
wife, and, in that event, she takes the estate again in her own right.” 
By referring to the statement of Mr. Clancy, copied heretofore, as to 
the character of the estate which a husband has in his wife’s land, the 
extract from the Commentaries of Chancellor Kent, whose general ac- 
curacy is beyond question, is seen at once to be not sufficiently accurate 
at least in regard to the question now under consideration. For various 

urposes, and tuken in a general sense, the observation of Chancellor 

‘ent was perhaps sufficiently correct, but it is calculated to mislead, if 
it was intended to assert that a wife’s estate in her own lands wasa 
mere reversion during the life of her husband. That the husband was 
seized jointly with his wife was according to the authorities cited by the 
common law, and that it was so understood by the distinguished lawyer 
who drew up our statute of limitations of 1825, as well as by the equally 
eminent one who drew up the act of 1847, commonly called the weed 
Law, is, we think, quite clear. 

The judgment must be: ffi-:med. Judges Wagner and Sherwood con- 
cur. Judge Vories absent. Judge Hough dissenting from the view 
here taken of the statute of limitations as xpplicable to this case. 

Suerwoop, J.—The term ‘disability’ necessarily ete an 
existing right which has been disabled. In order for the right to be 
disabled, it must have descended or accrued. If it has descended or 
accrued, then, by the express proviso of the statute, twenty-four years, 
even in the case of a married woman, makes a complete bar. 

The position of the plaintiff, as it seems to me, involves the legal sole- 
cism that the disability preserves the right during coverture, and at the 
same time prevents it from accruing until after coverture. 

Under the construction given by my associates, with whom I concur; 
the statute will operate, as I believe it was designed to operate, with 
uniformity, and exclude all alike, whether infants, femmes covert, insane 
persons, etc., after the lapse of twenty-four years form the date when 
the right or title shall have first descended or accrued. 

Any other construction than this would, in my opinion, completely 
nullify the evident object of the statute, 22d render many of its care- 
fully worded expressions utterly devoid of meaning. The rudimentary 
and familiar principle, which should always prevail in construing a 
statute is, that force and effect should be, if possible, given to every 





word employed by the law makers, and that the whole statute should be 
made to stand, without alteration or obliteration. This, I think, has 
been done in the construction in which Leoncur. 

The reason of the enactment was plain; it was intended to operate 
after the lapse of a fixed and determined period, as all statutes of lim- 
itation are, as a statute of absolute repose. But were a reason wholly 
wanting, this is a case where we are dealing with the positive prescrip- 
tions of the written law where the will of the legislature stands for the 
reason of its enactment. 

Hovau, J., dissenting.—Being unable to concur in the opinion of my 
associates, that the plaintiff in this case was barred by the statute of 
limitations, I deem it proper, inasmuch as the question involved is one 
of the gravest importance, to give my reasons for entertaining a differ- 
ent opinion. 

Angelique and Hyacinth Pigeon were married in the year 1815. In 
1816, and afterwards, they had issue born alive, capable of inheriting. 
In April, 1816, Angelique acquired the legal title to the land in contro- 
versy. In 1824 the adverse possession of the defendants began, and has 
continued ever since. 

Hyacinth Pigeon died in January, 1875, leaving his wife, Angelique, 

Ss . y - . . . 
surviving him. In November, 1872, Angelique conveyed to the plaintiff, 
Valle, and in December, 1872, he instituted the present action of eject- 
ment. The provision now in the general statutes, limiting the common 
law right of a husband in his wife’s real estate has no application to the 
case at bar, and what may be hereafter said as to such rights must be 
considered without any reference to that statute. The section of the 
statute relied upon to bar the plaintiff’s action is as follows: “If any 
person éntitled to commence any action in this chapter specified, or to 
make any entry, be, at the time such right or title shall first descend or 
accrue, either within the age of twenty-one years, or insane, or im- 
prisoned on any criminal charge, or in execution upon some conviction 
of a criminal offence for any time less than life, or a married woman, 
the time during which such disability shall continue shall not be deemed 
any portion of the time in this chapter limited for the commencement 
of such action, or the making such entry, but such person may bring 
such action or make such entry after the time so limited, and within 
three years after such disability is removed; provided, that no such 
action shall be commenced, had or maintained, or entry made by any 
person laboring under the disabilities specified in this section, after 
twenty-four years after the cause of such action or right of entry shall 
have accrued.” 

The present action was instituted more than twenty-four years after 
the enactment of this section. 

The question is, did Angelique Pigeon have a right of entry during 
the life of her husband ? 

One of the chief reasons urged in support of the conclusion reached 
by the majority is, that if the proviso in the section above quoted, which 
fequires all suits in the cases therein designated to be brought within 
twenty-four years, shall be held to be inapplicable to the case at bar, 
the section will be senseless and unmeaning. I can not concede the 
correctness of this proposition. The statute of limitations does not un- 
dertake to limit or define a husband’s interest in his wife’s real estate, 
nor to affect the rights or interests of any person in real property, other- 
wise than by prescribing a time within which persons, having a right of 
action or of entry, must proceed to enforce the same. The statute does 
not say in whose favor, nor in what cases, a right of action or of entry 
shall exist. It simply says that, whenever the persons named shall have 
a right of action or of entry, suit shail be instituted within a certain time. 

And if there were no case in which a married woman could have a 
right of entry, which is in reality, with us, but a right to maintain eject- 
ment for the possession, yet, inasmuch as she may have a right of action 
to acquire or recover the title to real property, the section quoted would 
still be capable of an intelligent construction, by restricting the use of 
the words “right of action” and “right of entry” to those persons 
named in the section, to whom they would respectively be applicable. 
But there is no necessity for any such construction. There are cases 
where neither the martial right nor the tenancy by the curtesy initiate 
is involved, in which a married woman may have a right of action and 
a right of entry, and to which the statute is clearly applicable. 

Every statute of limitation which has been e» veted since the revision 
of 1825, expressly declares that it shall app'y to “all actions fer the 
recovery of any lands, tenements, or hereditaments, or for the recovery 
of the possession thereof,” and the statute of 1825 is, in effect, the same. 

Now it is perfectly clear that a right may accrue to a married woman 
to be invested with the title to real property, or, in other words, to re- 
cover lands, the lezal title to which may be in another; but the moment 
she becomes invested with the title, her husband becomes seized, either 


jure uxoris or as tenant, by the curtesy initiate. The nature and extent 


of this seizin I will discuss hereafter. So, too, when a married woman 
has been invested with the legal title to land, by a conveyance to her, 
which excludes the husband’s mar'tai right if a disseizin of such land 
should occur during the coverture, a right of entry would undoubtedly 
accrue to her alone, because she alone would be entitled to the posses- 
sion. It is not necessary here to advert to the instances in which a 
court of equity would interfere to protect such an estate; the case put 
is surely not one of them. In such case, an action of ejectment would 
be the only remedy. So, also, where a married woman has been in- 
vested with the fee in her own name, and to her sole and separate use, 
and has made a conveyance upon condition, a right of entry would 
accrue to her, and to her alone, upon such breach of the condition as 
would amount to a forfeiture of the estate. The husband could not 
enter to declare a forfeiture in such case. These examples are of them- 
selves sufficient to demonstrate that the ruling of my associates can find 
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no support in the argument, that such ruling is necessary in order to 
give effect to every portion of the section above quoted. 

But it is said that “the tenn disability necessarily presupposes an 
existing right, which has been disabled.”’ The statute presupposes, at 
most, only that coverture is a disability, and that there are cases in 
which a feme covert has a right of entry. But what are the cases? | 
When has she such right? This the statute of limitations does not un- 
dertuke to determine. And it certainly does not attempt the injustice | 
of barring any one who is without a right of ‘action or of entry. 

The statute does not say that in a case like the one at bar, a married | 
woman has aright of entry. If it did, there would be neither use nor 
room for argument. It does not follow, because a married woman is | 
spoken of as being under disability, that she has a right of entry in 
every case where she has a vested interest in land in the possession of a | 
disseizor, nor does the statute either give or imply any such right; nor 
does it undertake to specify any case in which a feme covert has a right 
of action, or of entry. It says only, that where such right exists, ber | 
action must be brought within twenty-four years from the time it ac- 
erued. Whether a right of entry does exist in any given case must be 
determined by reference to the general law of real property, as affected 
by the relations of husband and wife, and to that law alone must we 
lovk, and not to the statute of limitations. When the right is found to 
exist by that law, we then look to the statute of limitations to see within 
what time she is required to assert that right. 

I come now to consider very briefly the nature and extent of a hus- 
band’s interest in his wife’s real property before and after the birth of 
issue. As Hyacinth Pigeon was tenant by the curtesy initiate in 1824, 
when the adverse possession of the defendants began, it might seem 
unnecessary to say anything in relation to the marital rights of the hus- 
band. But as it is ruled in the opinion of the majority, that a married 
woman has a right of entry in a case of disseizin of her lands, notwith- 
standing the husband’s marital rights, and that there is no difference 
between the right of the husband after birth of issue, and his right jre 
mariti, because he may in either case create a particular estate, which 
will prevent the wife from suing until its determination, it will be proper 
to examine the tenure by which the husband holds each of these rights, 
in order to distinguish between them ; and in doing so, inasmuch as the 
accuracy vf Chancellor Kent has been impeached in the opinion of the 
majority, I will first state, as succinctly as possible, what the leading 
English authorities have to say in regard to the husband’s right jure 
mariti. 

** First, it appeareth here by Littleton, that, if a man taketh to wife a 
woman seized in fee, he gaineth by the intermarriage an estate of free- 
hold in her right, which estate is sufficient to work a remitter.’ Coke 
upon Littleton, 85la. Bacon says, “If a man marries a woman seized 
in fee, he gains a freehold in right of his wife.” Tit. Baron & Feme. 
Cruise, in his Digest, speaks to the same effect. In Roper on Husband 
and Wife, it is said: ‘“ By the intermarriage, the ae sy acquires a’ 
freehold interest during the joint lives of husband and wife in all such 
freehold property of inheritance as she was seized of at that time, or 
may become so during the coverture. Upon this freehold there may be 
aremitter.” Vol. 1, p. 3. Bright on Husband and Wife says, “ With 
respect to a wife’s freehold of inheritance before the birth of issue, the 
husband only acquires a freebold interest during the joint lives of him- 
self and wife ; the husband and wife are seized in right of the wife.” Vol. 
1, p. 112. Mr. Clancy in his Treatise, p. 161, concurs in giving the same 

uantum of interest to the husband, which he is recognized as having 
i. the foregoing authorities, and adds, ‘‘he is not, however, solely 
seized, but jointly with her.’ In support of this statement, he cites 1 
Williams’ Saunders, 253, which is a mere precedent of a declaration in 
Took .v. Glascock, where the point was not passed upon ; it was an action 
of debt for rent, and the title of the husband and the wife was so pleaded, 
and properly so. So in the case of Polyblank v. Hawkins, 1 Dougiass, 
329, cited by Mr. Clancy, which was an action by the husband upon a 
covenant in respect to land, made to the ancestor of the wife. Upon 
his death the reversion descended upon the plaintiff’s wife as heir at 
law. ‘It was stated in the declaration that the plaintiff became and was 
seized of the said reversion in his demesne as of freehold in right of his 
said wife. Upon a special demurrer showing for cause that it ought to 
have been alleged “that the plaintiff and his wife were seized in their 
de.nesne as of fee in right of the wife,’’ Willes and Buller, JJ., held 
that tue objection was good in point of form upon a special demurrer. 
The argume:t in support of the demurrer was ‘that the very estate by 
virtue of which he entitles himself to the action ought to be stated.” 
“ Here,” said Lawrence, “tne allegation implies a sole seizin, but when 
an estate in fee comes to a fn covert, the interest of the husband and 
wife is a seizin in fee in both in right of the wife.” 

Referring to this and other cases, Wilde, J., in Melvin v. Prop. Locks 
& Canals, 16 Pick. 161, relied upon by the majority, which was a writ 
of entry under the Massachusetts statute, observed : ** These cases seem 
decisive, not only as to the form of pleading, of which there can be no 
question, but they decide that the me of pleading is in conformity 
with the exact title which the husband and wife have in the wife's lands 
while they remain seized. * * * I apprehend it is quite clear that | 
the husband can not be seized in fee of RR wife’s lands, unless she also | 
is seized; that he acquires no seizin in fee by the marriage, for he, at 
most, acquires only a freehold estate, and unless the wife continues seized, 
the fee would be in abeyance. The husband has a life estate and the 
wife has an estate in fee, and by consolidating the two estates, both, in 
legal contemplation, are considered as seized of the whole estate.” The ! 
italics are my own, and may serve to explain some passages previously 
cited in relation to the joint seizin of husbend and wife, and the follow- 
ing passage from Mr. Clancy, which closely follows what I have previ- 





ously quoted from him. Says Mr. Clancy, (p. 162, 2d Am. Ed.) “So at 
the common law, a husband seized in right of his wife might have made 
a discontinuance of the wife’s estate, and thus barred her right of entry, 
which proves that he had the power of conveying the freehold without 
her consent during his life; for a discontinuance can be worked only by 
a person having a lawful estate to which he can give an unimpeachable 
title during his life, and he must consequently have had a sole seizin in 
the freehold for his life.” The word “sole” is italicized by Mr. Clancy. 

Such copious extracts as I have made are burdensome in an opinion, 
but as the question at issue is chiefly one of authority, it can only be 
correctly settled by reference to the accredited repositories of the com- 
mon law. It is conceded by my associates, and it is maintained by all 
the authorities, that the husband is seized of an interest in the real es- 
tate of his wife jure mariti, which he may himself convey, and thus 
create a particular estate during their joint lives, which would prevent 
the wife from suing during its existence, no matter how long continued, 
for, during the existence of the husband’s interest so conveyed, she 
would have no right of entry. It certainly can not be claimed that the 
wife is thus prevented from suing, because the husband’s conveyance 


| makes a case in any degree analogous to the case in which, at common 
| law, his conveyance somtimes took away the wife’s right of entry, for 


that right of entry was not one that existed during coverture ; and, be- 
sides, it was restored by the 32d Henry VILL. ch. 28, which with us is a 
part of the common law. Prior to that statute, a conveyance by the 
husband of a greater estate than he had in his wife’s lands, a convey- 
ance, for instance, of an estate in fee, in tail, or for the life of another, 
worked what was called adiscontinuance ; that is, it took away the wife’s 
right of entry after his death, and put her to her action euiin viti; in 
other words, when the husband’s grantee remained in possession after 
the determination of the husband’s estate, her remedy was changed 
trom a right of entry to a real action. And the reason of this was, that, 
as the conveyance of the husband was good to pass the estate he did 
have, and the entry of the husband’s grantee was therefore originally 
lawful, and he thereby gained an appurent right of possession, and held, 
as [ may say, after the husband’s death by color of title, the law would 
not suffer his right to be overthrown by the mere act or entry of the 
wife. 

But no right of entry during the existence of the husband's estate was 
taken away, fur none such existed. The fact, therefore, that the hus- 
band’s conveyance will prevent the wife from suing during the existence 
of the estate conveyed does not result from anything like a discontin- 
uance, but must result from the nature of the estate which he has to 
convey. 

It has been held too in this state, and it is the rule generally, in the 
absence of statutory provisions on the subject, that the marital interest 
of the husband may be sold under execution for the debts of the hus- 
band, and that the purchaser of such interest will be entitled to the 
possession of the entire estate to the exclusion of the wife. Ellenman 
v. Thompson, 10 Mo. 587. 

Now I am wholly at a loss to comprehend how it is, that a purchaser 
at an execution sale can acquire an estate which the execution-debtor 
does not possess ; and it is equally beyond my comprehension how, un- 
der our law, a man can convey that to which he has no right, so as to 
confer a title upon his grantee. For, if the husband has no exclusive 
right to the possession, ne can confer none, It must be that the hus- 
band is entitled jure mariti to the possession of his wife’s fee simple 
lands, and it was so held by this court in the case of Bledsoe v. Simms, 
53 Mo. 305. Surely, the person who is for the time being entitled to the 

ossession, is the only person who can be disseized. Such person alone 
1as a right of entry, for a right of entry can not exist where there is no 
right to the possession. If the wife were entitled jointly with her hus- 
band to the possession, a sale under execution of the husband’s right, 
or a conveyance by him of such right, would make the purchaser at the 
sale, in the one case,-and his grantee in the other, a tenant in common 
with the wife of the right of possession. But such is not the effect of 
either. 

I conclude, therefore, that when it is said that the husband and wife 
are jointly seized, in right of the wife, reference is made to the whole 
estate as held by them both, and not to the interest of the husband alone. 
Husband and wife are jointly seized in fee in right of the wife. He is 
sole seized of an estate during coverture in right of his wife. When 
his interest is said to be in right of his wife, it is intended simply to 
mark the derivation, as well as the extent of his interest, but it does not 
amount to an assertion that such interest is to be shared with anyone, or 
that it is a joint interest. Itis apparent, at all events, from text books 
and the adjudged cases, that his interest is separable from hers, both by 
his own act and by operation of law, and that when so separated she has 
no right of entry until its determination. Such being the case, it would 
seem logically to follow that his is an interest in land which is subject 
to the statute of limitations, and will pass to one who holds it adversely 
for the prescribed period, as effectually as it would by an execution sale 
or a quit-claim deed. Now, his right of entry would be barred in ten 
years; being thus barred, and his right of possession having thereby 
passed to the adverse occupant, how could the wife maintain an action 
of ejectment during the coverture? If the husband is in her right, that 
is, } eee her title and by virtue of the marriage, solely seized of the 
right to the possession, it is clear that she could not sue. And, if it be 
true that a disseizin during coverture is a disseizin of both, and that a 
suit for the recovery of the wife’s lands from one who holds them in 
adverse possession must be brought in the joint names of husband and 
wife, and that neither can sue alone, as is maintained by some author- 
ities, how can an action be maintained by them after the husband has 
been barred by the ten-year adverse possession ? 
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Is the wife to be barred in twenty-four years in such case? If so, 
would she not really be barred when her husband was barred, in ten 
years? See on this subject, Gregg v. Tesson, 1 Black. Sup. Ct. U. 5. ; 
Lessee of Thompson’s Heirs v. Green, 4 Ohio St. 221; Neal v. Robert- 
son, 2 Dana, 86; Woodward vy. Brown, 13 Pet. 1; 2 Chitty, 878. It is 
quite evident that the difficulties arising out of the construction put upon 
the statute by my brothers are not easily surmounted, even in a case 
where the inarital right only intervenes. If it be conceded, however, 
that in such case the wife has a right of entry, which will give the stat- 
ute a wide field of operation, the objections te the opinion of my broth- 
ers are, in my judgment, absolutely insuperable when the real interest 
of Hyancinth Pigeon in his wife’s land is considered. He was not, lim- 
ited to an estate jure uroris. He was a tenant by the curtesy initiate. 
What is the nature of that estate ? 

Lord Coke says in his Commentaries upon Littleton, 67a: ‘So, if a 
man and his wife be seized in fee of a seigniory in the right of his wife, 
the husband shall not reecive homage alone, but he and his wife 
together. But if the husband in that case hath issue by his wife, then 
he shall receive homage alone during the life of his wife, and the reason 
is, because he, by having issue, is entitled to an estate for the term of 
his own life, in his own right, and yet is seized in fee in the right of his 
wife, so as he is not a bare tenant for life.’ Bacon says, (title Curtesy), 
“ As to what purposes this title is initiate in the husband by having of 
issue, it appears before, that after issue had, he shall do homage alone, 
and receive homage alone during the life of his wife, and avowry shall 
be made only upon him; for the statute says, si ex ea prolem habuerit, 
etc., habebit tuta vita sua custodiam hereditatis.” Bright’s Husband 
and Wife, 113, says: ‘The husband’s interest in his wife’s estate of in- 
heritance may be defeated by the act of his wife before the birth of is- 
sue. Thus, if she be attainted of treason, the lands will be forfeited to 
the Crown. * * * But the husband’s interest in the wife’s estate of 
inheritance will not be affected by the wife’s attainder, if it happen after 
the issue are born (Co. Litt. 351), for then the husband is entitled to an 
estate for his own life, and in Ais own right as tenant by curtesy initiate.” 
So in Roper on Husband and Wife, in treating of the attainder of the 
wife for felony, before the birth of issue, and the lord’s right by escheat 
to enter and eject the husband, it is said, ‘* But not so if the attainder 
happen after the issue are born, for then the husband is entitled to an 
estate for his own life and in his own right as tenant by the curtesy in- 
itiate.”” Mr. Clancy announces the same doctrine (p. 178) in the fol- 
lowing language: ‘‘ But if the felony has been committed after such 
issue has been born, the lord may not put out the husband, for then he 
has completed his title to an estate for life.”” On page 185 he fixes, the 
birth of issue as the priest of which the tenancy by the curtesy com- 
mences, and adopts almost the precise language used by Lord Coke, in 
the extract last made from him. 

The distinction thus made between the marital right and the tenancy 
by the curtesy initiate is likewise maintained in this country. Chancel- 
lor Kent in his Commentaries, Vol. 2, p. 181, says: “If there has been 
a child of the marriage born alive, the husband takes the estate abso- 
lutely for life as tenant by the curtesy, and on his death the estate goes 
to the wife or her heirs,” meaning thereby that he has this absolute es- 
tate during the life of the wife. In Foster v. Marshall, 2 Fost. N. H. 
491, after a discussion of this subject, it was said: ‘*The obvious con- 
clusion from these views of the nature of the interest of the tenant by 
the curtesy initiate is, that such tenant is seized of a freehold estate in 
his own right, and the interest of his wife isa mere reversionary inter 
est, depending upon the life estate of the husband.” Chief Justice 
Gibson held the following language in Bank v. Stanffer, 10 Penn. St. : 
* After issue born he has a freehold in Ais own right.” In Mattocks v. 
Stearns, 9 Vt. 326, Judge Redfield held that the estate of a tenant by the 
curtesy initiate is one held by the husband in his own right, and on it he 
may bring trespass or ejectment inhisown name. In Shortalt v. Hinck- 
ley, 31 Ill. 219, it was held that a tenant by the curtesy initiate may be 
barred by the statute of limitations, and the fee may be recovered by 
the wife after the death of the husband. To the same effect is Jacobs 
v. Rice, 33 Ill. 369. See also the pointed observations of Mr. Bishop on 
this subject, in his treatise on the Law of Married Women, % 581. 

It would be superfluous to enlarge on these authorities. The distine- 
tion they make between the nature of the tenancy by marital right and 
that by the curtesy initiate is broad, clear and emphatic. The mere 
fact that in either case the husband may create a particular estate which 
will prevent the wife from suing docs not make these estates the same. 
The estates conveyed may be different, and_ yet the effect of a 
conveyance may be the same in both cases. Where there is a 


tenancy by the curtesy initiate, the husband is unquestionably solely | 


seized of an estate for his own life, and there can consequently be no 
joint disseizin. The wife has become a reversioner merely. 
hers can affect his interest. 


forfeiture leaves his estate intact. He no longer holds in her right, but 


in his own right, as much so as if her grantor or devisor had crexted in | 


him an estate for his own life, with a remainder in fee to her. This es- 
tate can be transferred to an adverse occupant by operation of the stat- 
ute of limitations as well as by conveyance, or by sale under execution. 


The necessary result of the existence of such an estate in the husband | 


is, that the wife can not be prejudiced by his failure to sue for the pos- 
session in case of disseizin and adverse occupancy. 


I am of opinion, therefore, that Angelique Pigeon had no right of en- | 


try after the disseizin in 1824, until the death of her husband Hyacinth 
Pigeon in 1872, and that her grantee, the plaintiff in this suit, was not 
barred by the statute of limitations; and for this reason I think the 
judgment of the circuit court should be reversed and the cause re- 
manded. 





No act of | 
She may forfeit her own estate, but her | 


Book Notices. 


Tue F.iusu Times or ALABAMA AND Mississippt.—A Series of Sketches. 
By Joseru BaLtpwin. Eleventh thousand. San Francisco: Sumner 
Whitney & Co., 1876. 

This is a series of humorous sketches relating to the law and lawyers 
of the southwest during the glorious days of shinplaster money, imme- 
diately preceding the collapse which drove the ehouatin party tem- 
porarily from power and made General Harrison president. It hada 
great run some twenty years ago, and is now reprinted in an attractive 
shape. 

Among the shorter sketches we come across what appears the original 
of an anecdote which every lawyer has often heard. lode Starling, of 
Mississippi, was in the habit of deciding cases and then compelling 
counsel to stop talking. He decided a case which was being argued by 
Jo. Heyfron, and ordered Jo. to take his seat. ‘“* If your honor plase!’ 
broke out Jo., in a manner that would have passed for the most beseech- 
ing, if a sly twinkle in the off-corner of his eye had not betokened the 
contrary,— If your honor plase! far be it from me to impugn in the 
slightest degray the wusdom and proprietay of your honor’s decision! I 
marely designed to rade a few words from the volume I hold in my hand, 
that your honor might persave how profoundly aignorant Sir Wulliam 
Blockstone was upon this subject.’ The judge looked daggers, but spoke 
none, and Heyfron sat down immortal.”’ 

In reproducing this anecdote, we have cut it down one-half. And 
we really think that two-thirds of this book, excellant as it is, might 
be rejected as surplusage without impairing in any degree its wit or 
humor. So much of it is overwhelmed in verbiage—gush—words, words, 
words—that it often takes a great deal of perseverance to-get to the 
point. 


REDFIELD oN WILLS.—-The Law of Wills. Embracing the Jurispru- 
dence of Insanity, the Making and Construction of Wills, and the 
Effect of Extrinsic Evidence upon such Construction, with Forms and 
Instructions for preparing Wills By Isaac F. Reprrecp, LL. D. 
Vol. 1, Fourth Edition. Boston: Little, Brown & Co. 1876. 


Perhaps it is an unkind tribute to pay to the memory of a great law- 
yer and judge who has just passed away, to point out at the very 
threshold of our examination of probab!v one of the last pages he ever 
wrote, a very common grammatical error, the use of a verb in the 
singular after two substantives. In the preface to this volume we find 
the following sentence: ‘*The exact office of, and allowable aid to be 
derived from, Extrinsic Evidence, both in the construction of wills and 
the removal of uncertainties, as well as of technical ambiguities, has 
been far more accurately defined.”’ This is not the only defect in this 
sentence. Aside from obvious defects of punctuation, it is, in respect 
of its logical construction, equally faulty. Three things are ranked side 
by side, as though they were co-ordinate and independent matters: ‘the 
construction of wills,” the ‘removal of uncertainties ” in wills, and the 
removal of “ technical ambiguities ”’ in wills. Now, the two latter clauses 
express things which are embraced under the general idea contained in 
the first clause. The phrase would have been logically constructed if it 
had read, “tin the construction of wills, and particularly in the removal 
of uncertainties and technical ambiguities therein.” This would have 
directed the attention of the reader in logical sequence, first, to the 
general subject of the construction of wills, aud secondly, to two par- 
ticular matters embraced under that general head. It may be thought 
trifling to dwell upon such points as these, but they serve to show that 
the most careful and practised writers frequently fall into blunders} 
both of grammatical construction and punctuation, which the most 
careful proof-reader, in turn, may fail to correct. They show, also, into 
what illogical misconnections the ideas of one may drift at last, whose 
whole life has been a school of logical discipline. Certainly the editor 
of a law journal, who, in addition to his own sins of omission and com- 
mission against the Queen’s English, is obliged also to answer for those 
of those well-meaning and much-abused people, the compositor and the 
proof-reader, and who has not unfrequently had the mortification of 
seeing his pet conceits, in passing through the printer’s crucible, turned 
into roaring nonsense, and his choicest witicisms reduced to driveling 
idioey,—certainly such a man, living in a@ crystal palace whose walls are 
of such exceeding thinness and transparency, vught not to throw stones 
at his betters. 

The present work has been in the possession of the American bar for 
fourteen years, and this fact renders it unnecessary for us to offer many 
conjectures as to its merits or demerits. Judge Redfield stood in the 
front rank of the only class of literary men for which our country is dis- 
tinguished. writers on the law. Many years of service on the Supreme 
Bench of Vermont had made him essentially a reasoner on iced sub- 


jects, and when he retired to private life, it was to follow in the foot- 


steps of Chancellor Kent, and to contribute to our legal literature some 
of the best and most enduring works that have ever been written upon 
any branch of the law. From his antecedents one might well suppose 
that such a man would be anything but amere compiler. Accordingly, 
instead of finding in his works a dry digest, a mere hotch-potch of case 
law, we find in them the work of a careful and judicious master, of a 
man who can not write without thinking; who traces the growth and 
history of the various rules of law which he enunciates, and the reasons 
upon which they rest; and who, where the decisions are conflicting, or 
where the law is unsettled, advances his own opivions in judicious and 
temperate language, and supported by a clearness of reasoning seldom 
surpassed, Reason being the life of the law, Judge Redfield’s pages 
teem with life, because they are full of reason. The reader finds him- 
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self absorbed in their perusal, and the oe stated and illustrated 


remain fixed in his memory long after the naked points of mere digests 
are forgotten. 

From what is here said, the reader will not, of course, expeet to find 
crowded together in his foot-notes, citations of all the authorities to be 
found bearing upon the subjects of which he treats. Instead of this, Judge 
Redfield has, in the present work, at least, limited his investigations to the 
law as found in the adjudications of the English courts and the courts of 
the older states of the American Union. It was reasonably to be concluded 
that in England and in the older American states, where time had suf- 
ficed to accumulate in the hands of single individuals vast estates which 
must pass either by devise or by the statutes of descent, the Law of 
Wills would receive more attention at the hands of the courts than in 
the younger communities. But these sources furnished the author with 
abundant materials, as is attested by his numerous foot-notes, teeming 
with authorities. 

The lamented author states in his preface to this edition, that the ad- 
ditions have been more important in character, perhaps, than extent. 
Certainly they are not very great in extent. The only structural change 
in the work is the addition of a chapter on the effects of modern spirit- 
ualism on testamentary capacity. This chapter is very brief and exam- 
ines but two cases, Lyon v. Home, Law Rep. 6 Eq. 655, and Robinson 
v. Adams, 62 Maine, 369. The learned author concludes, very sensibly, 
we think, that the influence of spirits and of devils is not an influence 
which the law can estimate or recognize, and that a will which was, to 
any extent, the result of such influences can not be maintained. 

During the last four years of his life, Judge Redfield’s health was 
somewhat feeble. Still, he managed to do a-considerable amount of 
literary work. He performed the principal editorial work on the Amer- 
ican Law Register, for which, we believe, he received a small compen- 
sation. Under these circumstances, he lacked that elasticity of mind 
which is capable, in revising a book, of tearing it completely to shreds 
and reconstructing it,—sometimes improving it, and sometimes injuring 
it, as was the case with the many revisions made by Lord St. Leonards, 
of his most noted work. It is believed that much of the work of revis- 
ing his books fell upon others; upon his son and Mr. Herrick of the 
Boston bar. While this, the first volume of his treatise on Wills, was 
it the press, the great jurist passed from among men. Upon those who 
assisted him in revising this volume, will, no doubt, fall the duty of com- 
pleting the revision. 














Legal News and Notes. 


—TuereE are forty thousand lawyers in the United States, and one 
hundred and ninety-eight in Congress. 


§{—A WELL Merirep Honor.—Chief Justice Cooley, of the Supreme 
Court of Michigan, has been appointed law lecturer in the John Hop- 
kin’s University at Baltimore. 


— Wuen Barnum went to Nova Scotia, and his procession was pass- 
ing through one of its towns, the clerks of a bank ran out to see it, and 
during their absence, thieves went in and stole several thousand dollars. 
The bank had insured the faithfulness of its clerks in the Canadian 
Guarantee Company. Whether the guaranty extends to a case like 
this is the question now before the courts in that province. 


—* WHEN Lord Mansfield died,”’ said Thurlow, with equal frankness 
and profanity, “I hesitated along time between Kenyon and Buller. 
Kenyon was very intemperate, but Buller was so damned corrupt, and 
I thought, upon the whole, that intemperance was a less fault in a judge 
thar. corruption, not but what there was a damned deal of corruption 
in Kenyon’s intemperance.” 


—TueE Spanish government is severe a railway companies in 
respect to injuries happening to life or limb —_ By a law recently passed, 
railway companies, In cases of accident arising from carlessness, or 
bad management, are oy = yaa to pay a fine of $15,000 to the family of 
every person killed, $7,000 to the family of every person incapacitated 
for labor, and $5 per day fur the care of every person injured. 


—Tue Law or Copyricut.—An action was tried, on July 21st, in 
the Court of Session, Edinburgh, in which Mr. Charles Reade, the novel- 
ist, was pursuer, and the proprietors and publishers of The Glaszow 
Herald were defenders. Mr. Reade claimed £120 damages for infringe- 
ment of the copyright of his story, entitled, “A Here and a Martyr.” 
He had consented to the publication of the story in The Pall Mall 
Gazette and The New York Tribune, in consideration of the proprietors 
of those papers paying to him respectively £100 and £200, but he had 
reserved the copyright. Without his consent, part of the story was 
published in The Glasgow Herald on the 28th of November, and the 
remainder on the 5th of December, with the author’s name and address. 
The defendants stated that in publishing the story from The Pall Mall 
Gazette they acted in conformity with the invariable practice of news- 

rs throughout the country.. The Pall Mall Gazette contained no 
intimation that the author reserved any right in the story. The jury 
returned a verdict for the pursuer, giving damages £90. 


—JupGe and jury have been worrying over a dog case in Memphis, 
Tenn. Nothing could have been simpler than the issue of fact. A 
negro stole a Newfoundland dog ; but the law in regard to property in 
dogs always has been past finding out. The prisoner’s counsel argued, 
that under the common law, dog-stealing was not a crime or an indict- 
able offence, and that no statute exists in Tennessee making dog-stealing 








a punishable offence, such as larceny. Judge Adams held that the 
stealing of a dog was not a larceny or an indictable offence, and that the 
demurrer of the defendant to the indictment on this ground was good. 
The attorney-general then raised the point that the collar on the dog 
was personal property, and the defendant could be held to answer for 
theft; but the adroit attorney on the other side retorted that the negro 
took the dog, and that it was the dog, and not the negro, that was 
responsible for the collar. The prisoner was finally discharged. Now, 
the old question comes up, If a dog is not property, is the dog tax con- 
stitutional ?—[ New York Tribune. 


—Ir is difficult to convince an English jury that a man has not an 
inherent right to be eccentric. In the will case of Purdon against Lord 
Longford it was shown: (1) That the testator, Adolphus Cooke, did not 
believe in Christianty ; (2) that he believed in the transmigration of 
souls, and would not allow a dog to be hurt, inasmuch as the soul of his 
grandfather was in the animal ; (3) that he used to have twigs carefully 
collected to save the crows the trouble of looking for them to build their 
nests ; (4) that he had windows shaped like fiddles built in his house ; 
(5) that he bequeathed his property to a son of the Earl of Longford 
and left the heir at law, the plaintitf, out in thecold. The jury decided 
that these eccentricities were not proofs of mental aberration.—[ Albany 
Law Journal. 


—Power or Crry Councit to Commit ror Contempt.—A Massa- 
chusetts statute provides that “in case any witness summoned and paid 
to attend and testify before any city council, shall fail to attend in pur- 
suance of such summons, the presiding officer of such city council, or 
either branch thereof, may issue a warrant to bring such witness before 
them to answer for the contempt, and also to testify as a witness in the 
cause in which he is summoned.” One Whitcomb was summoned to 
testify before a special committee of the common council of the city of 
Boston. He refused to answer a question propounded to him, and was 
thereupon ordered to be committed for contempt. On an application 
for a habeas corpus the supreme court held that the common council 
had not the power to commit and punish for contempt without right of 
appeal or trial by jury. To confer such a power upon municipal boards 
or officers, which are not courts of justice, and whose proceedings are 
not an exercise of judicial power, is repugnant to the constitution of the 
commonwealth, and a violation of the twelfth article of the declaration 
of rights, which declares that no subject shall be arrested, imprisoned 
or deprived of his liberty, but by the judgment of his peers, or the law 
of the land. 


—AccorDING to the Chicago Legal News the following agreement was 
lately found on the files in a Cincinnati court: Crncrnnati, Nov. 10, ’69. 
The undersiend are satisfeit with this contract & under the Firme Sib- 
ley, Murray & Co, Frame Besenes 481 Plum St. betw. 15 & Wade St. 
Each patner hase to work to the profet to the Besenes, if he dount work 
to the profet to the Besenes he kan expekt no watches. Sicknes or 
Familie Besenes are not entcluded, if he dount tant to his Besenes at 
al, then he pusht out by majoryta out the Besenes, the oder Partners 
god the first rith to bay him out, or he has to put a oder man in his 
place were them oder Patners are satisfeit with. Each Patner can drow 
$15 00-100 watches, if the Besenes erlaw it, each Patner can drow so 
moutsh then the oder. If a Patner git sick he is teitled to his fool 
watshes the first week, the oder time only half watshes if the Besenes 
erlaw it. If a Patner die his Familie can expeckt only the Profit from 
the Besenes or the Familie can sell the stock to the oder Patners or to a 
oder man were them oder Partners are satisfeit with. No Patner kan 
borow Money for his own person on the Besenes, the Besenes is not 
responsible for that money. Ifa Patner goes Secourte for am body, the 
Besenes got nothing to do with it. If a Patner do outside Besenes, the 
Besenes has to pay it. Each half Jahr the first of January am the first 
of July the Stock has to be count up an the books am be settled. Hach 
Patner is inteitled to 7 Per cent. each Jahr on the stock wat hie got 
more in Besenes then the oder. C. Sibley; P. J. Murray; W. Steffes; 
H. Fricke; Ch. Westerkamp. 


—Tue Law or Book Saces.—At the Sheffield County Court on 
Wednesday, says The Daily News, the judge Mr. T. Ellison, had an 
action before him of a very novel character. T he plaintiff, Mr. J. Lang- 
ley, is a merchant at Hull, and the defendants are Messrs. Smith & Sons, 
the well known news-agents and book-stall keepers. In March last the 

laintiff was at the Victoria railway station, Sheffield, and went to the 

efendants’s book-stall: There he saw two volumes of a work by Jules 
Verne, each being marked one shilling. He wished to purchase one of 
them, but the manager of the stall said he could not sell one.volume 
without the other. The plaintiff thereupon took up one of the volumes 
and tendered half a sovereign in payment. The manager, however, re- 
tained two shillings out of the half-sovereign. The plaintiff refused to 
take the second volume, and brought his action to recover the shilling 
which the manager had retained. It was contended by Mr. Porritt, who 
appeared for the plaintiff, that the volumes being exposed for sale, and 
a price marked upon them, a purchaser was entitled to insist upon buy- 
ing a separate volume, Even if the plaintiff was compelled to buy the 
two volumes, the manager. had no right to detain the other shilling 
against his will. His remedy was to sue for the shilling as a debt. For 
the defendants, it was proved that the second volume had been sent to 
Hull twice, and had been refused. His honor held that as the books 
were exposed, and a price marked upon them, a purchaser was justified 
in merely buying one volume. If the defendants were entitled to the 
second shilling, wg should have sued for it, and not have detained it. 
He gave a verdict for the amount claimed, with costs. 











